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ACTION. 

1. Abatement and revivor.—tin an action against two joint makers 
of a promissory note, if one of the defendants dies pending the 
suit, the statute (Code, g 2146) does not authorize a revivor 
against his personal representative; yet, if the plaintiff suggests 
the death of the deceased, and asks leave to revive against his 
personal representative, he cannot complain that the court would 
not let him proceed against the survivor jointly with the per- 
sonal representative of the deceased, but compelled him to elect 
whether he would take a nonsuit, or would proceed against 
either one separately —Rupert & Cassity v. Elston’s Executor... 

2. Merger of civil action in felony.—The rule is well settled in this 
court, that a civil action cannot be maintained against a wrong- 
doer, to recover damages for an act which amounted to a felony, 
until a criminal prosecution against him has been instituted and 
terminated ; but this principle does not apply to a civil action 
against the master, for the felony of his slave.—Bell’s Adm’r v. 


3. What wantin pending suit.—A proceeding for the probate of 
a will does not assume the form of a pending suit inter partes, 
although notices have been served on the heir-at-law, and they 
have employed counsel to contest the probate, until they have 
made themselves mig in the mode provided by law.—Allen 
and Wife v. Prater.. 

4, When action lies to recover penne yer ents poner) onevet for pee 
of land.—A purchaser of land, under a parol contract, who has 
gone into and enjoyed the possession for many years, cannot re- 
cover back a part of the purchase-money which he has paid, 
unless the contract has been rescinded ; and the onus is on him 
to prove such rescission.—Donaidson v. Waters................. 107 

5. When action for money had and received lies oxainet ‘agenti —If a 
bill of exchange is drawn, endorsed and accepted by some of 
the trustees of a private corporation, for the purpose of raising 
money to pay a debt incurred by them for its benefit; and is 
negotiated by a railroad company, without authority under its 
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charter ; and the money is expended in paying the debt incurred 
by the parties,—the railroad company may maintain an action 
for money had and received against the drawer, although no 
recovery could be had on the bill of exchange.—Waddill v. Ala. 
Fs ain cba sectdinies 65 Qvatoteis sins desbd. dapleensesesoocense 
6. When action lies by wife.—Section 2131 of the Code does not 
authorize a married woman to sue at law on a purely equitable 
title relating to her statutory separate estate.—Bolling v. Mock 


ACTION ON THE CASE. 


1. When action lies against agent—An action on the case lies 
against an agent or attorney, who, through malice, illegally sues 
out a ca. sa. in the name of his principal —Warfield v. Campbell 

. Against master for misconduct of slave—Whether an action on 
the case lies against the master, to recover damages for the will- 
ful burning of a dwelling-house by his slave, because he negli- 
gently permitted the slave, who was of known bad character, to 
run at large contrary to law, “is sero doubtful.”—Bell’s 
Adm’r v. Troy ‘ 

. Difference between conde de mn  drespase ond in case. aween an nation 

against the master, to recover damages for the burning of a 

dwelling-house by his slave,a count which charges the willful 

burning of the house by the slave, at the instigation and_per- 
suasion of the master, is in trespass; while a count which de- 
duces the liability of the master from the fact that, knowing 
the bad character of the slave, he negligently permitted him to 
run at prion contrary to law, if it has any ee validity, is in 

case.. 6 Saddle d4 6 Susbouscbnded vediabvqdsapbceds Wewdedddebecns see dises 


ADVANCEMENTS. j 

1. Interest on advancements.—Under a testamentary direction that 
the amount received by one of the testator’s children by way of 
advancement, as evidenced by several promissory notes.execu- 
ted by the child to his father, should be deducted from the 
child’s portion of the general residuum of the estate,which was 
to be equally divided among the several children, the notes do 
not bear interest from date——Krebs v. Krebs..............23 


AGENCY. 


1. Liability of agent for interest—An agent or attorney, having 
collected money for his principal, which is afterwards attached 
and condemned in his hands by process of garnishment, is not 
liable for interest while the money remained in his hands, unless 
a demand is first made.—Gunn v. Howell. .............000ceee 
2. When action for money had and received lies against agent.—If a 
bill of exchange is drawn, endorsed and accepted by some of 
the trustees of a private corporation, for the purpose of raising 
money to pay a debt incurred by them for its benefit; and is 


349 


... 184 


184 
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AGENCY—contTinvEb. 
negotiated by a railroad company, without authority under its 


charter; and the money is expended in paying the debt incurred 
by the parties,—the railroad company may maintain an action 
for money had and received against the drawer, although no 
recovery could be had on the bill of apn etna v. Ala. 
& Tenn. R. R. Co.......60. 0.0065 Suercnsdcoguaeie sie-viees 
3. When case lies axains canes. en eation:s on the case lies against 
an agent or attorney, who, through malice, illegally sues out a 
ca. sa. in the name of his principal Warfield v. Campbell....... 
4. Contract of agent enforced against principal_——A bond for titles, 
executed by an agent in his own name, in pursuance of an au- 
thority to sell contained in a letter from his principal, will be 
upheld in equity as evidence of a contract on the part of his 
principal to sell, and the contract will be enforced against the 
principal.—Boykin v. McLauchlin.. dav beeedtie’s oss 
5. Competency of agent as witness for prinapel. pln an edotion against 
the owners of a steamboat, to recover damages for injuries 
caused by a collision between their boat and a flat-boat, the 
captain, mate, and engineer of the steamboat, who had charge 
of her at the time of the collision, may be made competent 
witnesses for the defendants by being released.—Weaver v. 
Ale: Ooal Mining 00. i fives cc cc cdteteetie ct oda boi's ow Wa iesecs 


AMENDMENT. 
1. Of judgment nunc pro tunc—A judgment may be amended nune 
pro tunc, so as to show that, instead of being rendered in favor 
of the deceased plaintiff, it was really rendered in favor of his 
personal representatives ; and this may be done without notice 
to the defendant, or after his death ; and where such judgment 
is rendered by a foreign court of general jurisdiction, and the 
transcript is properly certified under the act of congress, it 
must be presumed that the allowance of such amendments ap- 
pertained to the jurisdiction of the court.—Gunn v. Howell... 144 
2. Of judgment onerror.—An error in the form of a judgment, 
which may be corrected by the record, will be considered a 
mere clerical misprision, and amended in the appellate court 
without a remandment of the cause-—McLeod v. The State...... 395 


323 


286 


176 


ATTACHMENT. 

1. Levy of attachment on vested remainder —A vested remainder in 
slaves cannot, either at common law, or under the statutes of 
this State, be attached or seized under execution during the 
continuance of the life estate, while the slaves are in the pos- 
session of the tenant for life—Goode & Ulrick v. Longmire... 668 

2. Liability of trustee as garnishee—W hen a garnishment is served 
upon a trustee, having funds in his hands under a deed of trust 
or mortgage with power of sale, (Code, 3 2523,) if the deed or 
mortgage is valid, the attaching creditor can only subject the 


: 
] 
it 
| 
| 
d 
1 











734 INDEX. 











ATTACHMENT—continvep. 

surplus remaining in the hands of the garnishee after the exe- 
cution of the trust ; if the deed or mortgage is fraudulent and 
void as to creditors, in consequence of an actual intention on 
the part of the grantor to hinder, delay or defraud them, the 
garnishee may nevertheless retain for a bona-fide debt due to 
himself, unless he accepted the trust with knowledge of the 
grantor’s fraudulent intention; but, if he had knowledge of 
such fraudulent intention when he accepted the trust, he can- 
not retain for a bona-fide debt due to himself, although he will 
still be entitled to protection so faras he had acted in good 
faith in the execution of the trust before the service of the 
garnishment.—Price v. Masterson’s Executor... 
3. Irregularities in original suit not wobitebie to or pln 
garnishee.—Mere irregularities in the original suit, which do not 
affect the validity of the judgment therein rendered, are not 
available as a defense to the garnishee ; nor can his creditor, 
when seeking to make him pay the debt again, take advantage 
of such irregularities in the original suit, or of the failue of the 
record to show that the original judgment-was for an amount as 
great as the judgment against the garnishee.—Gunn v. Howell. 
4. Validity of foreign judgment against garnishee—Under. the 
constitution and laws of Georgia, as proved in this case, a judg- 
ment against a garnishee, who was personally served with 
process, cannot be declared void, when collaterally impeached, 
on the ground that the garnishee was not a resident of that 
State, when it affirmatively appears that the court had juris- 
diction, and that it determined that very question against the 
Te Se 1 ee PP ea ae SE ROR WIC 
5. Satisfaction of judgment by garnishee. The payment by a gar- 
nishee of a valid judgment against him, condemning money in 
his hands, is a discharge of the debt as against his original 
COROT 80 666 UE ose 08 et oe Me eats STEPS TTT Tere * 
6. What ovnetbbeten record of garnishment case. ¢.—Were a judg- 
ment is rendered against a garnishee, condemning a sum of 
_money admitted in his answer to be due/to the defendant, and 
ordering him to deposit with the clerk of the court certain 
executions in his hands, neither the receipt of the clerk for the 
exccutions, nor that of the attaching plaintiff for money paid 
on the judgment, constitutes any part of the record of the gar- 
nishment case, unless made so by statute, by order of the court, 
or by appropriate reference. .......... cece cece eee c cee eces 
7. Same.—So, also, “ extracts from the bench docket,” and the 
opinions delivered by the presiding judge on motions in the 
cause, cannot be considered a part of the record, when not 
shown to be made so by statute, by order of court, or by appro- 
prints wekeremee 6 oi6 iii Pe We 4 Te Bei eed Midi ds 


Bee, also, Cuancery, 1, 
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BAIL. 


1. Validity of recognizance—When the judgment in a criminal 
case is arrested, and a nolle prosequi entered, in the court to 
which the trial was removed by the prisoner, that court has 
the power to bind him over to appear at the circuit court of the 
county from which the trial was removed, to answer a new in- 
dictment for the same offense ; and the validity of the recogni- 
zance is not affected by the failure of the minutes to recite the 
specific cause for which the judgment was arrested, or that the 
court ordered another indictment to be preferred, or required 
the prisoner to give bail_—Gordon v. The State................08. : 

. Sufficiency of sci. fa—A scire facias on a forfeited recognizance, 
which conforms to the precedent laid down in section 3692 of 
thie Dado; te CM beiie ss seni csi idk ccdtsce rds ccs bi osete ine dltastees 


BAILMENT. 


1. Liability of railroad company as common carrier and warehouse- 
man.—If goods are transported by railroad, consigned to the 
owner or a third person, and are not called for by the consignee 
when they arrive at their destination, or within a reasonable 
time thereafter, and are then deposited by the railroad company 
in one of its own warehouses, to be kept for the owner or con- 
signee, the company ceases to be liable as a common carrier, 
and becomes liable only asa warehouse-man, or bailee on de- 
posit; and if the company has no warehouse at that place, it 
may deposit the goods in the warehouse of a responsible third 
person, for and on account of the owner or consignee, and thus 
put an end to its liability as a carrier; but, if the company 
binds itself to deliver the goods to its own agent, it becomes 
liable as a carrier for their transportation, and as a warehouse- 
man for their subsequent safe-keeping and delivery ; and if its 
agent deposits the goods in the warehouse of a third person, 
who, by mistake, delivers them toa person not authorized to 
receive them, it is a to the owner for them.—aAla. & 
Tenn. R. R. Co. v. Kidd.. ‘ 
2. When trover lies against war ahenneianiis Peewee: lan sapien a 
warehouse-man, if he has delivered the goods,thongh by mistake, 
to a third person ; but not if the goods were lost or stolen by 
his negligence ; nor fora mere non-delivery cf the goods, unless 
they are in his possession, and he refuses to deliver them on 
OT Ler eRe PEt rere 


BILL OF EXCEPTIONS. 

1. When necessary.—‘‘ We do not wish to be understood as admit- 
ting, that the correctness of the ruling of the probate judge 
on the facts before him,” on a motion to suppy a lost record, 
‘“‘could be revised in this court without an a to it.”’ 
Taylor v. McElrath... é 
2. Execution of. Where the bill of comepiions’ ina Probate case, 
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BILL OF EXCEPTIONS—continvep. 
purporting to have been “ signed and sealed in term time,” is 
dated the 16th October, and shows on its face that the case 
was tried on the 15th, to which day it had been regularly con- 
tinued, from day to day, after the commencement of the 
regular term on the 12th, the appellate court cannot presume 
that the regular term terminated with the trial of the cause on 
the 15th.—Seale v. Chambliss....... baie Sebheananiyapenney ashngheota oneep 

3. Construction of —Where the bill of exceptions stated, that the 
defendant, ‘‘for the purpose of showing his title, and the 
actual boundary of his land, and that said fence was upon his 
land, then offered to introduce in evidence the field-notes of 
the survey of the section of land in which the fence in con- 
troversy was situated, and the evidence of a survey made 
according to said field-notes by a county surveyor of said 
county, and to show that plaintiff had notice of the survey so 
made by the county surveyor ;’” that “‘ the plaintiff objected to 
the introduction of this evidence of the field-notes and the 
survey made according to them ;”’ and that the court “ruled 
the evidence inadmissible for the purpose offered, and excluded 
it,’”—held, that the objection was to the facts offered to be 
proved, and not to the medium or instruments of proof; and 
that the facts being relevant and material, the court erred in 
excluding the evidence. (A. J. Waker, C. J. dissenting, held 
that the bill showed merely an offer to introduce in evidence 
the field-notes and survey delineated on paper; which, in the 
absence of preliminary proof, being inadmissible, the exclusion 
of the evidence was not shown to be erroneous.)—Dailey vy. 
Fountain........ oe eeses 

4, Same. ni Where the bill of eacoptions, after ‘setting ‘out certain 
evidence introduced by the parties, states that “thereupon” the 
court rendered its decision, the appellate court, adopting the 
construction less favorable to the appellant, will not regard 
this as an assertion that the bill of exceptions contains all the 
evidence on which the court acted.—Southern Mutual Ins. Co. 
VN is. 5G iawn os VE ste tbsi seo a cde Leeannpns sonnntanesoeces 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 

1. Bill of exchange not satisfaction of pre-existing debt.—Giving a bill 
of exchange for a pre-existing debt does not, in the absence 
of an agreement to receive it as payment, amount to a satis- 
faction of the original debt, unless the debtor has been injured 
by the laches of the creditor, or the bill has been transferred 
and is outstanding in the hands of a third Apu Mma 
v. Carrington............ : wer SOS4 Uwe owe 

2. Description of danas sind pileapie i Dill of iahaliniding. a ee: sie 
drawn upon a person, natural or artificial, by a name different 
from the proper name of the drawee, and may be accepted in 
and by a name different from the proper name of the acceptor ; 


19 


27 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—continurp. 
and in an action against the acceptor, by his proper name, if 
the address and acceptance of the bill are properly described 
in the complaint, the bill is admissible in evidence.—Ala. Coal 
Mining Co. v. Brainard... . 

3. Endorsement by partner, in ‘hid on own ‘nun af bill Selonaying: 6: ited: 
nership.—Where the legal title to a bill of exchange is in a 
subsisting partnership, it can only be transferred by an endorse- 
ment in the name of the partnership ; yet the endorsement of 
one partner, in his individual name, unless assailed upon some 
adequate ground, transfers the entire equitable right of the 
partnership .. 

4. Proof of eseuitlies “of Bill” or anaes —Seetion 2979 of the 
Code, construed in connection with sections 2238 and 2280, 
dispenses with proof of the execution of the written instru- 
ment which is the foundation of the action, unless the execu- 
tion thereof is denied by a sworn plea, not only where the 
instrument purports on its face to have been executed by the 
defendant, his partner, agent, or attorney in fact, but where it 
is alleged in the complaint to have been so executed............. 

5. Variance.—In an action on a bill of exchange, by an endorsee 
against the acceptor,the complaint being in the form prescribed 
by the Code, (p. 551,) a recovery cannot be had upon an en- 
dorsement which transfers to the plaintiff an equitable title 
merely... : fs 

6. Who is prigher paity plaintif. Under eceiten 2129 of the Code, 
the endorsee of a bill of exchange, which belonged to a part- 
nership, and which was transferred by the endorsement of one 
of the partners in his individual name, may maintain an action 
thereon in his OWN NAME.......:.....sccecsececicsccvscsessetoveceeceees 

7. Same.—Under the Code, (2 2129,) an action ona bill of ex- 
change, or instrument payable in bank orat a private banking- 
house, “ must be prosecuted in the name of the party reallv 
interested, whether he have the legal title or not.”—Crook v. 
Douglass .. a3 

8. What constibates punches of ‘ecyotiable pore for tales’ in course se'oh 
trade.—The doctrine is settled in thisState, that one who takes 
negotiable paper, as collateral security for the payment of a 
pre-existing debt, is not a purchaser for value in the course of 
trade ; and the fact that he afterwards grants indulgence, or 
forbears to enforce his remedies for the collection of his debt, 
when it is not shown that such indulgence or forbearance was 
an element of the contract by which he acquired the paper, 


does not affect the principle-—Fenouille v. Hamilton........... . 319 


9. Burden of proof as to payment of valuable consideration.-In an 
action on a bill of exchange, by an endorsee against the ac- 
ceptor, proof by the defendant that the bill was procured by 
fraud, or that there was a want or failure of consideration, 
casts on the plaintiff the burden of proving that he paid a 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—conrrnvep. 
valuable consideration for it.—Ross v. Drinkard’s Adm’r....... 434 
10. What constitutes fraud in procurement of bill.—Procuring the 
execution of a bill of exchange by falsely representing that it 
is only an ordinary note,when the party making the represent- 
ation knows it to be untrue, and the other party, confiding 
in the truth of the statement, is thereby misled, constitutes a 
fraud on the latter, against which he is entitled to relief, as 
against an endorsee who did not pay value, to the extent of 
Cae faniery: Brame ay, the vccccmnsans co anida wcinit's cos tae owaveiess oi 434 
11. Statutory liability of endorser of notg not negotiable——Under the 
statutes of this State, (Code, 22 1543-46,) which substitute a 
suit against the maker, for the demand and notice required 
by the commercial law, as necessary to fix the liability of the 
endorser of a note not payable in money at a bank or private 
banking-house, the holder is excused from bringing such suit 
against the maker, when the latter “has no known place of 
residence in the State,” although he is here 1 yee on a 
visit.—Goggins v. Smith’s Adm’r. ges ... 683 
12. Discharge of note by wnbigginne want eprint war anac- , 
tion on a promissory note, by an endorsee against the makers, a 
plea in bar, averring that the defendants executed the note at 
the instance and request, and as the surety of a third person, 
who, though not a party to the note or suit, is the real party in 
interest in the suit; that by special agreement between their said 
principal and the plaintiff, (which agreement was the induce- 
ment and consideration for the execution of the note by the de- 
fendants, ) their principal had the right to substitute other notes 
on responsible persons of sufficient amount to pay said note, and 
said note was not to be put in suit by plaintiff; and that their 
principal, in pursuance of said agreement, did make a tender of 
good notes on other responsible persons, which the plantiff re- 
fused to accept, and which are now brought into court by their 
principal, is demurrable,—Collins v. Seay..........scseecsserrseveee 347 
13. Failure of consideration of note.—In an action by the transferree 
against the maker of a promissory note, the consideration of 
which was the assignment of a judgment by the payee to the 
maker, the fact that the payee afterwards, but before the trans- 
fer of the note to the plaintiff, collected a part of the assigned 
judgment, shows a partial failure of consideration.--Harper v. 
Coltanabenn: Racha ntginn sincte 0 y's 0scponcosboenpe sje popecnepeseve comisevopeqces 127 
14. Same,—If the lessee of a ferry, which has been in the uninter- 
rupte useof the lessorand those under whom he holds for a 
length of time sufficient to raise the presumption of a judicial 
license or legislative grant, is dispossessed during his term by a 
third person,under color of avoid grant from the commissioners’ 
court, this constitutes no defense to an action on the note “set 
for the rent.—Milton v. Haden.. ae .. 230 
5. Averment and proof of plaintiff “i pape in : an veda an ac- 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—conrrnvep. 
tion by husband and wife, as administrator and administratrix, 
ona promissory note given to the wife while sole, and payable 
to her with the addition of the words “ administratrix,” &c., an 
averment in the complaint, that the note “ isnow the property 
of the plaintiffs as administrator and administratrix, and is as- 
sets of said estate,’ is a sufficient allegation that they hold itas 
assets by transfer ; and proof of the fact that it is assets of the 
estate, unless put in issue by plea verified by affidavit, is not 
POG ciccbids ie ddiacig Ka Hees He veie's cutediecbods sidebars eee TsS 


CHANCERY. 





230 


I. JurisDICcTION. 


1. Equitable attachments.—To sustain a bill in equity under the 
authority of sections 2954-56 of the Code, the statutory bond 
and affidavit must be given and made, and an attachment must 
be prayed : it is not sufficient that an injunction is prayed and 
obtained —Smith v, Moore...........ceeeceeceeecnccceecees 76 
2. When simple-contract creditor may come into equity—A simple- 
contract creditor, having no judgment or lien, cannot come into 
equity, to enforce satisfaction of lis demand out of equitable 
assets, on the ground that the debtor resides in another State ; 
nor can his bill be maintained on the equity of the attachment 
law, unless his demand is equitable, or some special cause for 
equitable interposition is Shown. ..........2.eseeeeereceeees 76 
3. Equitable relief against probate decree.—A court of equity will 
not grant relief against a probate decree, by establishing a 
credit or set-off which might have been allowed in the probate 
court, merely on the ground that the complainant’s attorney 
advised him that it was not necessary to bring it forward before 
that court.—Duckworth v. Duckworth’s Ex’r................- 70 
4. Limitation of equitable relief against probate decree—Two years 
is the limitation prescribed by the statute, (Code, 31915,) for 
filing a bill in chancery to correct an error of law or fact in the 
settlement of an estate before the probate court.—Ansley’s 
Adm’r v. King’s Adm’r...... slocg/tie iw Dle Marereesate bee diptdlans and shad 278 
5. When wife may come into equity—-A married woman, having a 
separate estate created by law, may come into equity, (Code, 
# 1994-96,) to have her husband removed from the trusteeship of 
her estate, and to enjoin him from proceeding at law to recover 
her property; secus, as to slaves conveyed to her separate use 
by. deed, where the deed confers on her trustee the legal 
right to the possession, custody and management of the slaves. 
Rainey v. Rainey..... Hi Chip b oenh Cees eliwes Gaels Higed edit 282 
6. Removal of husband from trusteeship of wife's separate estate— Sec- 
tion 1994 of the Code does not authorize the removal of the 
husband from the trusteeship of his wife’s separate estate on 
account of his intemperance, when it is not shown that such in- 
temperance seriously interferes with his business habits ; nor on 
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CHANCERY—continvep. 
account of his immorality, his harshness to his ‘wife and chil- 
dren, and his infidelity to the nuptial bed, when it is apparent that 
these things have not unfitted or incapacitated him for the dis- 
creet management and control of his wife’s separate estate ; 
nor on account of his cutting wood for sale to steamboats, from 
lands belonging to the wife, which are not suitable for cultiva- 
tion, and which were purchased for the purpose of using the 
timber in that manner, when it appears that this was done with 
the knowledge of the wife, and without objection on her part 
until after the filing of her bill—Bryan v. Bryan............. 290 
7. Jurisdiction of chancery court to award mesne profits—-The pro- 
bate court has no jurisdiction to award to the widow damages 
for mesne profits: the chancery court alone is competent to 
grant that relief, and she may institute proceedings in that 
court after her dower has been assigned by the probate court. 
FO OU Sock cs scccns cet ese hesanssas rest 528 
8. Limitation of suit for recovery of mesne profits—A bill in chan- 
cery, filed by a widow whose dower has been allotted to her by 
the probate court, for the recovery of mesne profits accruing 
before the assignment, is not a “suit or proceeding for dower,” 
(Code, 3 1372,) but, by analogy to an action for the use and 
occupation of land, (3 2477,) may be brought at any time within 
six years after the accrual of the cause of action.............. 528 
9. Equitable morigage—In this State, an equitable mortgage on 
slaves may be created by a verbal agreement; and a verbal 
agreement to give a mortgage, founded on the consideration of 
a debt contracted on the faith of it, will be upheld and enforced 
as a mortgage in equity, as between the parties and their repre- 
sentatives, on the principle that equity will consider that as 
done which ought to have been done.—Morrow v. Turney’s 
RET TFS SEP4 cP TLE ce eR Pees AD a ree 131 
10. Absolute conveyance held mortgage—An absolute conveyance of 
land decreed a mortgage, against the averment of the answer 
that it wasa conditional sale, on proof that the transaction orig- 
inated in aloan of money, that the land was worth nearly double 
the amount advanced on it, and that the possession remained 
with the grantor by permission of the grantee.—Crews v. 
ee eR SS er ae a ak Bn At 334 
11. Difference between mortgage and conditional sale—A convey- 
ance, in the usual form of a deed of bargain and sale, reciting 
as its consideration the present payment of $600 by the grantee 
to the grantor, and containing covenants of warranty, with a 
stipulation in these words : “Now it is agreed between the 
parties, and is hereby made a part of the above obligation, that 
if the said M. [grantor] pay, or cause to be paid unto the said 
P. [grantee], on or before the first day of January next, the sum 
of $600, which amount the said P. this day paid to him in con- 
sideration of the above purchase, then this obligation to be 
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CHANCERY—continuep. 
void, else to remain in full force and effect”,—held a conditional 
sale, and not a mortgage, on proof that it was executed at 
the instance of the grantor, for his benefit and accommodation, 
for the purpose of raising money ; and that the grantee, in con- 
sideration of said conveyance, executed to the grantor several 
promissory notes, amounting in the aggregate to the sum reci- 


ted as the consideration of the deed.—Pearson v. Seay........ 612 


12. When purchaser may rescind in equity.—A purchaser of land 
under a conditional sale, by which a right to re-purchase is re- 
served to the vendor, may obtain a rescission in equity, on ac- 
count of the vendor’s want of title, where the vendor is insol- 
vent, and the possession of the land has never been delivered 
0, Ce es aos oii ess on conte yaks bapn en dain 45bs 

13. Waiver of right of rescission by laches and acquiescence—The 
lapse of three years from the making of a contract, in compro- 
mise of a pending suit, is not sufficient to bar equitable relief 
against it on the ground of fraud, when it is not shown that the 
complainant, with full knowledge of the fraud, elected to treat 
the contract as valid and subsisting.—Martin v. Martin,... ... 

14, Offer of restoration as affecting right of rescission.—It is not nec- 
essary to the maintenance of a bill in equity for the rescission 
of a contract on the ground of fraud, that the party complaining 
should have first restored, or offered to restore, what he 
received under the contract. ....... 04.0. ccc cece tcetdeweccecs 

15. Jurisdiction of equity to decree redemption.—A judgment credi- 
tor, having perfected his equitable right of redemption, (Code, 
@ 2120,) may come into equity, to compel a conveyance by the 
purchaser, notwithstanding the statute gives a summary remedy 
to recover the possession after he has acquired the legal title. 
Moore @-tyaee: Wi Gore. 5585 06.654 IN a he 

16. Contract of agent enforced against principal.—A bond for titles, 
executed by an agent in his own name, in pursuance of authority 
to sell contained in a letter from his principal, will be upheld 
in equity as evidence of a contract on the part of his principal 
to sell, and the contract will be enforced against the principal. 
Boykin: vi Matai.) Fs Suis eke he Re PO Vedas oe 

17. Jurisdiction of equity to restrain trespass—In the absence of 
special circumstances, a court of equity has no jurisdiction to 
restrain by injunction a trespass on land.—Brooks v. Diaz & Co. 

18. Jurisdiction of equity over construction of testamentary trusts —An 
administrator, de bonis non, cum testamento annexo, may come into 

_ equity, to obtain the aid and direction of the court in the con- 
struction of the testator’s will, where the trusts created by it 
are doubtful, difficult, and embarrassing.—Sellers v. Sellers... . 

19. Statute of limitations, and lapse of time, as applied in equity be- 
tween trustee and cestut que trust—A married woman cannot 
maintain a bill in equity against the executor of a deceased trus- 
tee under an ante-nuptial settlement, for the recovery of the 
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slaves conveyed by the deed, with an account of their hire and 
profits, when there was a surviving trustee for several years, 
who might have maintained an action for the recovery, but 
suffered the statute of limitations to effect a bar against him ; 
yet, if the executor held in subordination to, and in recogni- 
tion of her rights under the deed, her claim is not barred.— 
Promina: 0, Gabe 66s sided avid 6; ccle's als bate sett elt. oa 

20. Voluntary executory trust not enforced.—A court of equity 
will not enforce, against the grantor or his representative, a 
voluntary executory trust in favor of a grand-child.—Kinnebrew 
v. Kinnebrew............ batoase boddsiowae edercsee Wee eds 
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62 


21. Parties to bill for foreclosure of mortgage.—After mortgaged | 


lands have been sold under execution against the mortgagor, he 
is not a necessary party to a bill to foreclose the mortgage; nor 
are his heirs, after his death, necessary parties.—Mims v. Mims.. 
22, Who may take advantage of insufficient publication against 
non-resident.—A defendant who was a necessary party to the bill, 
cannot complain on error of the insufficiency of the publication 
against another defendant, a non-resident, who was not a necessa- 
TY POPS Pine < pebainiids 02s den Beko: 65. eee ky. SETA BIS Se ‘ 
23. When remainder-men may be joined as defendants to bill by 
life-tenant.—Where slaves are conveyed, by ante-nuptial settle- 
ment, toa trustee, for the sole and separate use of the wife du- 
ring life, with remainder to the children of the marriage living 
at her death; and the wife, during the coverture, files a bill 
against the executor and legatee of the deceased trustee, asking 
the recovery of the slaves, an account of their hire and profits, 
and the appointmens of another trustee,—the children by the 
marriage may be joined as defendants to the bill.—Fleming v. 
Gilmer, 6.0008 sinsge sags 0:0 sie = © Rh etpib orb ticki din ch'adin dal dieses 
24. When trustees administrator is not necessary party to a bill 
by cestui que trust against co-trustee’s executor.—The adminis- 
trator of a deceased trustee, under an ante-nuptial deed, is not a 
necessary party to a bill filed by the cestui que trust against the 
executor and legatee of another co-trustee, seeking a recovery of 
the trust property, on account of the hire and profits, and the 
appointment of another trustee ; when it appears that his intestate, 
although he accepted the trust, never had possession or control 
of any of the trust property, and no account is prayed against 
Che ddanimiattator,., « «<5 -i0:bj0 op 0a tne chive os cobeoegioed bodte sues. 
25. Multifariousness.—A bill, filed by a married woman, agdinst 
the executor and sole legatee of her deceased trustee, seeking 
from. the executor an account of the hire and profits of the trust 
property during his own possession and that of his testator, and 
from the legatee an account of the hire and profits during his 
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possession, with the property itself, and also the appointment of 
another trustee, is not multifarious. ............sssecsesere eseeeeees 
26. Allegations of bill.—It is a emritdih: rate, founded in reason 
and good sense, that the bill must show the complainant’s claim 
or title to relief with accuracy and clearness, and with such cer- 
tainty that the defendant may be distinctly informed of the na- 
ture of the case which he is called on to meet: matters essential 
to the complainant’s right to relief must appear, not by inference, 
but by direct and unambiguous averment. Tested by this rule, 
the bill in this case is fatally defective.—Duckworth v. Duck- 
Cn PR iN es I TET ae RS, 
27. Parties to creditor's bill.—The accommodation acceptor of a 
bill of exchange, given to secure the purchase-money of a tract 
of land bought by the drawer, is not a necessary party to a bill 
filed by a judgment creditor for the purpose of subjecting the 
land, after the payment of the balance of the purchase-money 
due, to the satisfaction of his judgment against a sub-purchaser. 
OX Cs PU PIE SIS UE PERE OE 
28. Allegations of creditor's bill as to issue and return of execu- 
tion.—It is not necessary that a creditor’s bill, in averring the 
issue .and return of the execution on his judgment, should show 
that the writ was issued to the county of the defendant's resi- 
dence: if it was not in fact so issued, and the defendant had pro- 
perty in the county of his residence out of which it might have 
been satisfied, that is a matter of defense...... ...........05. 
29. Sufficiency of allegation on information and belief.—An aver- 
ment of a fact, on information and belief, is sufficient; secus, as 
to an averment of the ayer information and belief as to the 
existence of the fact. . RAE? oF ly I 
80. Allegation of tender in bill tb: tedbenn; and dncvilteiint: of 
bill.—In a bill which seeks to have an absolute conveyance de- 
clared a mortgage, and for a redemption and account, an allega- 
tion that the complainant “now offers to pay said defendant the 
amount of his said note, with interest thereon to this date, and 
brings the same into court, and offers to pay all costs with which 
he may be chargeable,” is sufficient; and, when added by way 
of amendment, takes effect as of the filing of the original bill. 
Crews v. Threadgill .. ty 
31. Offer to do equity. __Where a party seeks eqaitible relief apainst 
a usurious contract, an averment in the bill, to the effect that 
‘‘the complainant hereby offers to pay the real advance and law- 
ful interest,” is a substantial compliance with the rule which re- 
quires an offer to do equity.—Miller v. Bates ......... .. 
82. Same.—In a bill which seeks the rescission of a coin trabtc on fi thé 
ground of fraud, an offer in the bill to credit the defendant, on 
settlement before the court of the matters embraced in the con- 
tract, with the amount received by the complainant under the con- 
traci, or “to perform and abide by the order of the court in the 
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CHANCERY—continvep. 
premises,” is a sufficient offer to do equity.—Martin v. Martin... 560 

33. Averments of fraud and injury.—In a bill seeking the rescis- 
sion of a contract, by which the complainant released and relin- 
quished her dower and distributive interest in the estate of her 
deceased husband, in consideration of a sum of money paid her 
by the person who was contesting her rights, the averments, that 
the complainant was destitute, without home or friends, incapable 
of reading or writing, aud unfit, from age and weakness of mind 
and body, for the transaction of business; that the defendant, 
knowing these facts, falsely represented to her that her agent 
and attorneys would defraud her of her entire interest in the es- 
tate, misrepresented to her the value of the estate and her inter- 
est therein, and, without giving her an opportunity to consult 
her agent and attorneys, pressed her into the immediate execution 
of the contract, which was already prepared, and which she then 
supposed released only her dower, but which in fact released also ~ 
her distributive interest in the estate, for asum of money greatly 
inadequate to its value,—sufficiently show both fraud and injury. 560 

84, Dissolution of injunction.—An injunction may be dissolved, 
either because the answer denies the facts on which the equity of 
the bill rests, or because the bill is wanting in equity.—Miller v, 





35. Partial dissolution of injunction.—On motion to dissolve an 
injunction on the answer, under a bill which seeks equitable re- 
lief against a usurious contract, if the answer does not show the 
exact amount due, with legal interest, the court will adopt the 
statement of the bill as true; and if the statement of the bill is 
in the alternative, it will be construed most strongly against the 
pleader ; and for the amount thus admitted to be due, the injunc- 
tion will be dissolved, while it will te retained for the residue... 580 
36. Dissolution of injunction on answer.—Where the answer con- 
tains a full and complete denial of the allegations on which rests 
the equity of the bill, the injunction should generally be dis- 
solved.—Brooks v. Diaz & Co......... ccc cece cece ceeeeeeees 599 
87. Admission implied from silence of answer.—Under a bill filed 
by the husband, as administrator of his deceased wife, against 
her deceased brothers, the failure of the defendants to deny in 
their answers an allegation of the bill, as te the time of the mar- 
riage between complainant and his said wife, or to express their 
information or belief as to its truth or falsity, is an implied ad- 
mission of its truth, where it appears that all the parties resided 
in this State; that the wife, prior to her marriage, lived on the same 
plantation with two of the defendants; and that her marriage was 
known to all of them before her death.—Smilie v. Siler’s Adm’r. 88 
38, Sufficiency. of admission in answer of defendant, as evidence 
against co-defendant.—W here the nominal plaintiff in a judgment 
at law is joined with the defendant therein, as a party to a bill in 
equity by the real owner of the judgment, the admission of the 








See 
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nominal plaintiff, in his answer, is sufficient to establish the own- 
ership of the judgment.—-Nix v. Winter.... ...............4. 309 


40. Ejfect of unsworn answer as evidence.—On motion to dissolve 
an injunction, an answer not under oath cannot be regarded as 
evidence, a sworn answer having been waived by the complain- 
sg Ba ae Bele. rrr rrr Try rere. ° 

41. Variance.—Under a bill to foreclose a mortgage, sheet to 
have been created by verbal contract, and to have been intended 
to secure two distinct debts, if the proof shows that only one of 
the debts was in fact secured, the variance is not fatal.—Morrow 
Ne ea hava w hs bas ise send bed ck dian hens 


‘42. Issue at law.—When an issue of fact is formed in a chancery 


suit, the chancellor may either determine it himself upon the ev- 
idence, or direct an issue at law; and his refusal to direct an 
issue at law is not revisable on error.—Anonymous........... 
43. Order for examination of defendant's person.—In a suit for di- 
vorce on the ground of physical incapacity on the part of the 
defendant, an order for the examination of the defendant’s person 
by physicians, like an order for leave to take additional testimony, 
is, after publication has passed, a matter of discretion with the 
chancellor; and the exercise of that discretion is not revisable on 
york lived pak pas 0s 44635 oes ch heaeree eek 
44. Election to proceed at law or in equity.—Where a bill in chancery 
is filed by the surviving brothers and sisters of a decedent, 
jointly with the administrator of his several deceased brothers 
and sisters, for the recovery of slaves which they claim as dis- 
tributees and next of kin of the decedent, together with an ac- 
count of the hire and profits; and an action at law, for the re- 
covery of the same slaves, is afterwards brought by the admin- 
istrator of the decedent, who was also the administrator of the 
several deceased brothers and sisters of the decedent; but it 
is not shown that the action at law was instituted at the in- 
stance of, or for the benefit of the complainants in the chancery 
suit—a case is not presented for an election —McRae v. Singleton 
45. Remandment of cause for amendment of bill—When ademurrer 
is interposed to a bill in chancery, on the ground (among oth- 
ers) that it shows on its face that the right to relief is barred 
by the statute of limitations, if the complainant does not ask 
leave to amend, by correcting a clerical error in the statement 
of a date, the appellate court will not remand the cause, at his 
instance, in order that he may have an opportunity to amend. 
Araley's RAMT Weg Se AMT: .. «00sec sic ci ed ctssesese cs 


CHARGE OF COURT. 


1. Abstract charge.—An abstract charge is properly refused.—Pool 
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226 


226 


297 


Ve POOR. 6. c-Fes payne vtauiske CL silva aide ei Sarena Ne tenct res 12 
Gunn v. Howell........... EE ee Pe eet ery OP re VT eer re oe . 144 
Aikin'v: The S060. i. 6. osecdsecccssvesee edldal tnekels tan Rugedosnvesse . 399 
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CHARGE OF COURT—continvugp. 
2. Charge requiring explanation.—A charge which, to prevent it 
from misleading the jury, requires explanation, may, for that rea- 
son, be refused.—Miller v. Garrett............c02000 cccesces 96 
Same.—The giving of a charge, which, though ambiguous, or 
calculated to mislead the jury, does not assert an incorrect legal 
proposition, is not a reversible error: the party should ask an 
explanatory or qualifying charge.--Sharp v. Burns & Coles..... 653 
4. Explanatory charges.—If a charge requested is free from involve- 
ment or tendency to mislead, and asserts a correct legal proposi- 
tion, it is the duty of the court to give it as asked; and if the 
presiding judge is apprehensive that it places any pantioniar phase 
of the case in undue prominence before the jury, it is his privi- 
lege, if not his duty, to give an additional explanatory charge. 
RE  iriatda naties y. nik p a tueh en ecepgchs xowkees + 184 
Charge partly erroneous._-A charge which asserts two distinct 
legal propositions, one of which is erroneous, may be refused en- ' 
OE S, S oains vw whiney dhe'pegde sod sataws Re geeeces 679 
. General charge on evidence.—A general charge in favor of either 
party, where there is the slightest conflict in the evidence on any 
material point, is an invasion of the province of the jury.—Buf- 
ie stindink ksh bkA ade Pe RL mOrges SERS? 0 ae 6 3 2 
7. Charge ignoring proof of time and venue.--A charge to the jury 

in a criminal case, authorizing them to find the defendant guilty 

without proof that the offense was committed in the county in 

which the indictment was found, and within the time prescribed 

by the statute of limitations, is erroneous.—-Hughes v. TheState. 351 
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CODE OF ALABAMA. 
1. § 660. Allowance to clerk for stationery—Comm’rs’ Court v. 


NE Acari tases Sidetaccunqetih osecbaibin dsensiasdeaeoee se ece 704 
2. § 1270. Registration of deed.—Mims v. Mims.................0006+ . 28 
3. § 1359. Widow's quarantine.—Boynton v. Sawyer .........+s0ss000 497 
Es scandolinnes sotsangrs obnaseaatiodphsesaiensnecveias OOO 
Naika sae naksicnceviensodvcsssoiiountbevixesediesds rescence 644 
4. § 1872. Limitation of suit for dower.—Boynton v. Sawyer.......... 497 
IN iii asicenccecasdhlene sb shoasnpebtnss ony tads<Pbarsecons 528 
TE I ci dcnuadanp ontestus Hakns pisienghsduapeesvanniesenévensss as oCeve 560 
5. §$ 1543-46. Statutory liability of endorsers.—Goggins v. Smith’s 
ES Sea aiecrrik chcninei paths satin bib: xbake Guphinesegeiapesh- deh beassnyeests 683 
6. §$ 1551-52. Statute of frauds as to contracts for sale of lands —Hut- 
ee, Cita dein cecceiln a Spipsisngatpokseccisakaseiasesdsooqensess 503 
7. 8§ 1572-81. Distribution of decedent's estate. — Phillips v. Peteet.. 696 
Also, Johnson v. Copeland’s Adm ’T,..........sccscesssssssssecesereeeeee 521 
8. $1611. Execution of will.—Bailey v. Bailey............cc00 ceeseeeee 687 
9. $1847. Filing claims against insolvent estate—Sharp vy. Sharp... 574 
Also,-‘Norvill _v. Williams’ Admm’r...........,s0c-seccesecse- 551 


10. $$ 1902-09. Keeping together decedent's estate under order of pro- 
hate cotert, —PICKOMS V. PIGKENS.....0.000000.scesiesovegsseorescecacossecees 442 
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11. § 1915. Limitation of equitable relief against probate decree.—Ans- 
loy's Adinle V7 Tite AGM. eis icv csectliceecescncdopvonessoes) 278 

12. § 1961. Divorce on account of physical incapacity.—Anonymous. 226 

18, §§ 1987-88. Liability of wife's statutory separate estate for neces- 
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saries.—Sharp v. Burns & Coles..........00..scecccscsesceccescecesseeeees 653 

Alno; MpMilion -v. Heaths 55.055. .iccccsivcctececesdiccolscoctiscsccbescdecceats 665 
14, §§ 1994-96. Removal of husband from trusteeship of wife's sepa- 

rate: Cetate— Be yan Vi BEY RN iicei.cniesscdecssessvescccscsssscdscossrcses . 290 

Ra risk iad desks ech csoncndbintcocnecaveantode 282 
15. § 2036. Suit by guardian for ward.—Hutton v. Williams.......... 503 
16. $ 2120. Redemption of real estate.—Moore & Lynes v. Gore...... 701 
17. $2129. Who is proper party plaintiff: —Crook v. Douglass. ....... 698 

Also, Ala. Coal Mining.Co. v. Brainard ............0cscsee. sesssasseees 476 
18. § 2131. Suits by husband and wife.—Miller v. Garrett. Cxitieaees 96 


Also, MN OE 6 hovserctisdisens s Cediecs thdatiasscascs BF 
Ns PENN iss Baie snctay carta iutheatdagiesea, St 


Fe Fi PR ii oikaksercassicarkdiicetiinm ila 721 
19. §§ 2142-43. Joint and several unto = partners.—Ingersoll v. 
Robinson......... 292 
20. $ 2146. ‘Biteaas aan revivor a? action. inane & Canady Vv. 
Elston’ ces terse IRE RN Le AS eee 79 
21. § 2230. Impeaching consideration of sealed snoliicatenik:-< lil 
I A a ieals ieee nhs cnhaeniinie o's «sy Xtaanapid Wie na Mavtpowhtaaes 628 
22. § 2253. Demurrers.—Helvenstein v. Higgason..............0ceeee00. 259 
Robbins v. Mendenhall. . . ree net oP 722 


28. $2279. What selionente jaan sissies arn cal Min- 
en A ec eT ee 
24. § 2290. Competency of ail as witness for assignee.—Eaton v. 


Kirkman. — . 272 
25. § 2302. ampules we slide as » idtosted ‘de. ‘hatial italael & 
Cassity i Ey MN cul wia'ain agtcehanibankeek«siktedesdade . am 
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Nh MeN is dicinss 9: n:'s, dvbnneenvcricdenainsnuakanstidiagh ele at . 503 
26. § 2313. Examination of parties as witnesses.—West v. Brunn.... 263 
27. §$ 2322-23. Depositions.—Buford v. Gould... . ........cccceceeeee 265 
28. §§ 2396-98. Security for costs by corporation or non-resident. 
PNET, NOE TOCOIES 5.5.» 0:csnantsnnestissoesanscesnnce dnzsebcuans 127 
Re NR I 59. cisdcneravinncie a vans agers tan SAN 
Ce ies geageeienen st eseingeansicisnamrtinvencemmierdiecisiies 148 
Forrester v. Raniiet:. ‘ee ee ee | 
29. § 2408. Rehearing at loa Saal v. » lectin bidesansesehnpaieniannnls . 102 
30. § 2456. Lien of judgment.—Curry v. Landers.. . 280 
81. § 2486. Exception to statute of limitations in fave “of fem me boob 
Fleming it I a iin Sc main rene tuitinvandenndos iantheiiaentteabbaddiacles 62 


82. § 2494. Diumaislon of 





Pa csdeass 30 








748 INDEX. 





CODE OF ALABAMA—conttnvugp. 

33. $ 2523. Liability of trustee as garnishee.—Price vy. Masterson.... 483 
34. $$ 2954-56. Hquitable attachments.—Smith v. Moore............0.«- 76 
35. § 8041. Security for costs of appeal.--England vy. McLaughlin... 590 
36. Forms of complaints.—Cazalas v. Rodayt...........sccsccssessseeee 256 


Also, Ala. Coal Mining Co. v. Brainard..............sccssssssssssssseees 476 
EH, THI Ge I is icsiva ob nsecccire sedectdte bs as ened liad vqten 653 
37. § 3231. Living in adultery—McLeod v. The State...........ec0000: 395 
38. § 3243. Gaming—McDaniel v. The State. ............cceccceeeeeees . 890 
39. s 3285. Trading with slave—Shuttleworth v. The State....... 415 
40. § 3307. Rape.—Lewis v. The State.. snes sicatien, S00 
41. § s3 3312, 3314. Homicide by ihe Sen v. The ‘State. ere yasenbe 421 
42. § 3506. Forgery.—Johnson v. The State...... ....cccsececessseeseeees 370 

45. § 3600. Conviction on testimony of accomplice—-English v. The 
dicks a Dapleniieee sais Sine ck shckchehteesndiverin ahiadteainnsien lint 428 

44. § 3610. Change of venue.—Aikin v. The State...... ....c..s0c00e00: 399 
Also, Gooden v. The State.. _— ciceseces 480 

45. § 3692. Seire facias anntnie bail. —iaooiien ¥ v. “The State. hi apeopees 430 

46. Forms of indictments—Johnson v. The State.............. seesseeee 370 
NN OD ois scohtnwnoedee pun: se¥eindabensesnanduaphenias’> « 380 
NE NS is ices» a ponevon. cad nesenncmmnemmiatinn sins e-teasietes GUO 
NE I cnnns canscnnintcnbanpitenapess sversaniawberesertomesst yee 399 
Pike v. The State.............ss000 soebspaupisawonsewee toch sodeneueeoe ry sabes'ees 419 

COMMON CARRIERS. 

See Bartment, 1. 

CONFLICT OF LAWS. 

1. Distribution of decedent's personal estate.--The personal estate of 
an intestate must be distributed according to the law of the State 
of his domicile, notwithstanding his death in another State. 
a ge eet eee eee 521 

2. Construction and validity of contract.--The construction, in- 
terpretation and validity of a parol gift of slaves, made in Geor- 
gia, where the donor then resided, and where the slaves then 
were, are to be determined by the laws of that State, although the 
donees then resided in Alabama.--Henderson v. Adams............ 723 

CONSTITUTIONAL LAW. 

1. Lien of judgment on land.—Section 2456 of the Code, making a 
judgment a lien on the real estate of the debtor only from the 
time of the delivery of an execution to the sheriff, applies to 
judgments rendered before its adoption, and, in its application to 
such. judgments, is not violative of any constitutional ae 

280 


Curry v. Landers............ és énandpews 
2. Discharge of jury by penal The italiani having demented, in 
order to avoid a continuance of the case on the part of the State, 
on account of the intoxication of a material witness for the pros- 
ecation, thai the cause might be withdrawn from the jury, if it 
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CONSTITUTIONAL LAW—continvurep. 
appeared in the progress of the trial that the said witness was 
too much intoxicated to testify intelligibly ; and the contingency 
provided for by the agreement having occurred,—the court may 
discharge the jury, against the defendant’s objection.—Hughes: 
Vo WRG Mis: 6 55 i sbecntisirtgivcsy tae Sve deiehsl adpeubbanieves seneiebas > 





CONTRACTS. 

1. Assent of parties.-——A letter, addressed by defendant to plaintiff 
and another, requesting them to publish an advertigement in their 
paper, does not authorize the publication of the advertisement by 
plaintiff alone in his paper; and such publication not being a 
compliance with the proposal contained in the letter, there is not 
that mutual assent which is necessary to constitute a contract. 
Strong v. Catlin’s Adm’r.. dilien sx . 607 

2. Sufficiency of consideration.— ‘A verted: (etal to pay in compro- 
mise and settlement of a controversy which has not assumed the 
form of a pending suit, is without consideration, unless there was 
some reasonable ground for the existence of the controversy. 
Allen: v.: "rater i....4. 0050.0 ‘ 

8. Same.—W here one person ews a rew asin “it eanthen, have wing 
of the offer, does the lawful thing for the performance of which 
the reward is offered, there is a sufficient consideration to sup- 
port an action for the recovery of the reward.—Morrell v. Quarles. 544 

4, Validity of promise to reward public officer for discharge of official 
duty.—-A promise to reward a public officer, aside from his legal 
compensation, for the discharge of an official duty, is void on 
grounds of public policy; but this principle is not applicable, 
where a police-officer of another State, having there arrested a 
person charged with the commission of a felony in this State, 
sues for the reward offered for his apprehension, and it is not 
shown to have been his legal duty to arrest fugitives from an- 
CEE Uva oor gssivtsncrisarsiness seseee evveersvoncapeqaocnstuanscenceincens 

5. What instruments import consideration: —Section 2279 of the 
Code, construed in connection with sections 2238 and 2280, 
dispenses with proof of the execution of the written instru- 
ment which is the foundation of the action, unless the execu- 
tion thereof is denied by a sworn plea, not only where the 
instrument purports on its face to have been executed by the 
defendant, his partner, agent, or attorney in fact, but where it 
is alleged in the complaint to have been so executed.—Ala. 
Coal. Mining Go. v. Brainard.......cs0s0.0s0.0008i 06 dé eansisatateabin 476 

6. Construction of contract as to intention of parties.—In the construc- 
tion of written instruments, the intention of parties must govern ; 
and to ascertain that intention, regard must be had to the nature 
of the instrument itself, the condition of the parties, and the ob- 
jects which they had in view.—-Bryant v. Bryant..............ss000¢ . 315 

7. Construction of special contract concerning grant of new trial.—Af- 
ter the rendition of a judgment for the plaintiff in trover, for 
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CONTRACTS—conrinuep. 
$800 damages, besides costs, the defendant having entered a mo- 
tion for a new trial, the plaintiff thereupon consented in writing, 
in consideration of the defendant’s note for the amount of the 
damages, ‘that a new trial may be granted in said cause without 
the payment of any costs, that the judgment rendered shall be 
set aside, and said cause be placed upon the docket for trial at 
the next term of the court.” He/d, in an action on the note, that 
the plaintiff’s agreement, construed in connection with the at- 
tendant circumstances, was astipulation on his part that the judg- 
ment should be set aside and a new trial granted; and it being 
shown that the motion for a new trial was resisted by hisatcorneys, 
though not at his instance, and overruled by the court, that there 
was an entire failure of the consideration of the note.............. 315 

8. Construction of special contract of compromise.—In an action on a 
verbal promise by defendants, in consideration that plaintiffs 
would not contest the validity of their common ancestor’s will, 
‘to pay plaintiffs a sum of money sufficient to make them equal 
to the share which the defendants each received under the will, 
less $100,” neither the value of slaves given by the testator in 
his life-time to one of the plaintiffs, but which did not belong to 
said plaintiff at the time the will was executed, or when he de- 
fendants’ promise was made, nor the value of slaves given by the 
testator in his life-time to the children of one of the plaintiffs, 
can properly be estimated in ascertaining the amount due to the 
plaintiffs under the contract.—Allen v. Prater.. o's ws 169 

9. Construction of contract of subscription to railroad sonipphiny: Fore 
the contract of subscription to a railroad company, after specify- 
ing that the shares were “to be paid to said company, or its 
proper officers, upon assessment and call, unless paid in work, 
&e., as hereinafter named,’’ contained the following stipulations, 
to-wit: ‘* Provided, however, that each subscriber may pay such 
per cent. of his subscription as he specifies below, by taking and 
performing a contract or contracts to that extent for the grading, 
earth-work, preparation and completion of the road bed ready 
for the iron, (bridging excepted,) by bidding off the same at pub- 
lic letting, and performing accordingly ; or, if he shall not bid 
off the same at public letting, then by taking such and so much 
at private ‘letting, of any portion not otherwise or before let, as 
shall be wanting to make up the amount, at the estimate of the 
engineer making the estimates ; the work to be executed, in either 
cause, under the direction, and in conformity with the specifica- 
tions of the chief or resident engineer, as is customary in rail- 
road contracts ; and the company will arrange, so far as they can 
consistently with the provisions aforesaid, that subscribers may, 
where the road runs on or across their lands, be accommodated 
with working upon their own premises respectively,’—held, in 
an action by the corporation against a defaulting subscriber, 
whose shares were specified to be taken “all in work ”— 
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CONTRACTS—conrinvep. 

[1.] That the contract secured to the defendant the right of elec- 
tion to pay his subscription in work, either by bidding off a con- 
tract for work at public letting, or, in the event of his failure to 
bid off a contract at public letting, then by taking a contract at 
private letting, for any portion of the work not otherwise or be- 
fore let, at the estimate of the company’s engineer ; and that the 
company could not maintain an action against him, to recover 
the amount of his subscription in money, until an opportunity 
had been afforded him to make such election. 

[2.] That the right of election on the part of the defendant did not 
extend to the entire route of the road. 

[3.] That if the defendant failed, when an opportunity was afforded 
him by the company, to take a contract at public letting, it was 
his duty to notify the company of his election to take a contract 
at private letting; and that, on his failure to give this notice within 
a reasonable time, his obligation to pay in money became abso- 
lute. 

[4.] That notice of the assessments and calls, not being required by 
the charter of the corporation, was not indispensable to the right 
of action on subscriptions. 

[5.] That the defendant, having contracted with the company while 
acting under the name given by its amended charter, and in that 
name, could not be heard to insist, that there had been no valid 
acceptance of the amended charter. 

[6.] That a letting of contracts by the company, in pursuance of a 
notice published in a newspaper, inviting proposals for bids, was 
a “public letting” within the meaning of the contract. (A. J. 


Warker, CO. J., dissenting, held that the contract required the let- 


tings to be by public auction.) 

[7.] That it was not incumbent on the corporation to give the de- 
fendant actual notice of the contemplated lettings, but only to give 
public notice as usual in such cases. 

{8.] That a subsequent change in the location of the road, which 
had not been definitely located when the defendant subscribed, 
did not release him from his contract.—Eppes v. Miss., Gainesville 
FE, Be Ws ics ep pg econ een sins sqensensces 

10. What amounts to abandonment and rescission af coutract—W here 
the onus of proving a rescission is on the purchaser, and there is 
no evidence of the terms of the contract, the mere fact that the 
vendor recovered the land, with mesne prefits, by action of tres- 
pass against the purchaser’s widow, does not show such an aban- 
donment or repudiation of the contract on his part as authorized 
a rescission by the purchaser.—Donaldson v. Waters...,........ 
See, also, Coanceny, 12-14. 


COSTS. 
1. Security for costs by non-resident, —In an action by a non-resident, 
commenced by original attachment, an acknowledgment of liabil- 


83 
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COSTS—conrinvuep. 
ity for costs, endorsed on the writ before or at the time it is deliv- 
ered to the clerk to be signed and issued, in these words, “‘ We 
acknowledge ourselves plaintiff’s security for costs in this case,” 
is a substantial compliance with the aaa ae of section 2396 
of the Code.—£x parte Camp... : 
2. Same.—The statute does not apply " a petition for duwer, filed 
in the probate court by a widow.—Forrester v. Forrester. .... 
3. Insufficient security.—In an action commenced by a non-resi- 
dent, if insufficient or defective security for the costs is given pre- 
vious to the issue of the summons, (Code, § 2396,) the suit should 
not be dismissed, but the plaintiff should be allowed to give new 
and sufficient security.—Peavey v. Burket.. . 
4. Waiver of security.—A motion to dismiss a , sit brought by a 
corporation, for the want of security for the costs, (Code, § 2398,) 
when made on the trial, after a continuance of the cause, comes 
too late.-—Harper v. Columbus Factory. . 
5. Liability of plaintiff’s lessor for costs. alt an ern ‘of gect- 
ment is brought in the name of a person as lessor, without his 
knowledge or consent, and he fails to notify the defendant of that 
fact within a reasonable time after receiving notice of the institu- 
tion of the suit, and suffers the action to proceed to final judg- 
ment and execution against him, without taking any other steps 
to relieve himself than simply to disclaim the suit in a letter to 
the plaintiff’s attorney,—the court will not, on motion, vacate 
the judgment against him, and tax the costs against the parties at 
whose instance the suit was instituted, when it is not shown that 
the Jatter are solvent, or that they are citizens of this State. 
Hallett v. Hastie... ati 
6, Liability of commissioners’ aniant fan porn _W here the preeeed- 
ings of the commissioners’ court, refusing to make an allowance 
to the circuit clerk for stationery used in his office, (Code, § 660,) 
are removed by certiorari into the circuit court, where a motion 
for a mandamus is also made against them by the clerk, to com- 
pel the allowance of his claim, and judgment is rendered in favor 
of the clerk, the circuit court may further order ‘that the said 
commissioners’ court pay the costs of this proceeding out of the 
county treasury.”--Comm’rs’ Court of Pike Co. v. Goldthwaite. 


CRIMINAL LAW. 


1, Discharge of jury without prisoner's consent.—Although it is 
the safer and more prudent practice, unless some great and over- 
ruling necessity requires a different course, that the circuit court 
should continue its session until the end of the term prescribed 
by law, before discharging a jury charged with a criminal case, 
and entering a mistrial; yet, if the other business of the court 
has been disposed of, and the jury have considered of their ver- 
dict so long as to indicate the absence of all probability that they 
will agree, the court may discharge them, and enter a mistrial ; 
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CRIMINAL LAW—continvep. 
and in determining the question whether they have considered 
their verdict for such areasonable time as would authorize their 
discharge, something must be left to the judgment and discretion 
of the presiding judge.—Barrett v. The State................. 406 
2. Discharge of jury by consent.—The prisoner having consented, 
in order to avoid a continuance of the case on the part of the 
State, on account of the intoxication of a material witness for the 
prosecution, that the cause might be withdrawn from the jury, if 
it appeared in the progress of the trial that the said witness was 
too much intoxicated to testify intelligibly ; and the contingency - 
provided for by the agreement having occurred,—the court may 
discharge the jury, against the defendant’s objection.—Hughes 
V. TAP ieee RSE FTO AOA De ec 351 
3. Election by prosecution.—On the trial of a retailing case, the 
indictment being in the form allowed by the Code, and containing 
but a single count, the prosecuting attorney introduced a witness, 
‘Cand asked him as to his having bought liquor from the defend- 
ant ; to which the witness replied, that he had bought liquor 
from the defendant in small quantities; and the solicitor then 
asked him, whether he had bought in less quantities than a quart; 
to which he answered, that he had never bought in quantities less 
than a gallon, and had never drunk it on the defendant’s premises. 
The solicitor immediately stated, that he did not intend to elicit 
said testimony, nor wish to be bound thereby; and before any 
cross-examination, and without objection on the part of the de- 
fendant, called the witness from the stand,—stating that he did 
not rely on anything said by the witness.” Held, that this did 
not constitute an election by the prosecuting attorney, which 
woulc preclude him from afterwards proceeding fora different 
offense. (A. J. Watker, ©. J., dissenting.)..........000eeeee 351 
4. Same.—Under an indictment charging the commission of an as- 
sault on the prosecutor, ‘by striking at him with a stick, and 
cutting him with a knife,” the evidence adduced on the trial 
showing that, during an altercation between the parties, the 
prisoner “held a stick in his hand, which he raised in a striking 
position, and approached the prosecutor in the act of striking, 
and would have struck if the prosecutor had not got out of the 
way”; that the parties were at that time about four feet apart; 
“and that soon afterwards, at the same place, the prisoner fol- 
lowed the prosecutor over a fence, for about thirty yards, with a 
drawn knife in his hand, and threatening the prosecutor, the 
parties not being nearer than within eight or ten feet of each 
other,”—/eld, that these facts did not present a case for an elec- 
tion by the prosecuting officer.—Johnson v. The State.......... 863 
5. Objections to venire.—It is not avalid objection to a venire, that 
it states only the initial letters, instead of the full christian names 
of several of the jurors, when it is not shown that the prisoner 
was in any way deceived or misled by the list furnished him, or 
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CRIMINAL LAW—continvep. 
that said jurors were not as well known by their initials as by 
their full christian names; nor will the venire be quashed, on 
the prisoner’s application, on the ground that it does not state 
that the jurors ‘* were summoned to try his case,” when it appears 
that it was entitled ‘a list of the jury summoned for A.” (stating 
the prisoner’s surname, ) and that the sheriff read the list over to 
him, and at the same time told him that it was a list of the jury 
summoned to try his case for the homicide with which he was 





charged.—Aikin v. The State............. .«. 399 
6. . Change of venue.—The statute ‘Code, § 3610) i ni a ye nee 
of venue, in a criminal case, but once...............eeeeeeeee 399 


7. Return of indictment.—It is not a valid objection to an indict- 
ment, properly returned, endorsed and filed, that the fact of its 
return is not recited op the minutes of the court.—Mose v. The 


8. Homicide ; sufficiency of indictment.—Held, on the authority of 
Noles’ case, 24 Ala. 672, that an indictment for murder, in the 
form prescribed by the Code, (p. 698,) was sufficiently certain 
and definite, and was not violative of any constitutional provision. 
BE BOO Tie saver 4nd onticn wpa dang sper aes 399 

9. Relevancy of evidence showing prisoner's proximity to place of 
homicide.—A letter having been found, on the day on which the 
homicide was committed, near the door of the house in which the 
deceased was killed, which purported to have been sent by the 
prisoner, and which was proved to have never been delivered to 
the person to whom it was addressed,—the State may prove, by 
the person who found the letter, that he showed it to the prisoner, 
and asked if he knew anything about it; that the prisoner, who 
could neither read nor write, at first denied all knowledge of it, 
but, on being questioned a second time, said ‘that it looked like 
a note that was handed to him by L. P. to carry to his brother, I. 

P.,” (mentioning the names of the person by whom the letter was 
written, and the person to whom it was addressed.)............ 399 

10. Admissibility of confessions.—The prisoner’s confessions, when 
shown to have been “freely and voluntarily made,” are compe- 
tent.ecidence agninat brim . o.c0 5.0.0 0:00. cep serneccccoccereceses 399 

11. Admissibility of dying declarations.—The deceased having 
been shot by night, by some unknown person, his dying declara- 
tions, to the effect that the prisoner, who was one of his employ- 
er’s slaves, ‘‘ was the only slave on the place who was at enmity 
with him,” are not competent evidence against the sista 
Mose v. The State... nie . 421 

12. Sufficiency of senioh wile ene “verdict of oulits, onde: an 
indictment containing both good and bad counts, will be referred 
tothe good counts, and the judgment of conviction thereupon 
NEE 5.6 isla he'd db we MWe pontins dap an colon he e9¥nedes .. 421 

13. Same.—The crime of murder, when committed by a slave, is 

not divided into degrees, (Code, §§ 3312-14;) consequently, a 
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CRIMINAL LAW—continvep. 
general verdict of guilty, not specifying the degree of the offense, 
is suiclemb tls PGi Ad Said ek bods eed Sat vies? 

14. Rape ; sufficiency of indietment.—An indictment under section 
3307 of the Code, charging that the prisoner “attempted to com- 
mit a rape on M.C., a white female,” is sufficiently certain and 
definite under the provisions of the Code.—Lewis \. The State... 

15. What constitutes attempt to commit rape.—Although an indecent 
advance or importunity is not, of itself, sufficient to constitute an 
attempt to commit a rape, under section 3307 of the Code; yet, if 
the prisoner intended to have carnal knowledge of the prosecutrix 
by violence, and against her consent, and manifested his purpose 
by outward acts so far as to put her in terror, and to render flight 
on her part necessary to her escape from his attempt, he is guilty 
of the offense denounced by the statute, and a subsequent aban- 
donment of his purpose cannot purge the crime, although the fact 
that he voluntarily desisted from his pursuit of the prosecutrix, 
when the accomplishment of his purpose was probably or even 
possibly attainable, should weigh much in his favor............ 

16. Sufficiency of verdict.—Under an indictment for rape, a verdict, 
finding the prisoner “guilty of an assault with attempt to commit a 
rape,” is equivalent, in substance and legal effect, toa verdict of 
guilty of an assault with intent to comit a rape.—Prince v. The State 

17. Forgery ; sufficiency of indictment.—An indictment which charges 
the forging or counterfeiting of ‘‘an instrument purporting to be 
a bank-bill for fifty dollars, purporting to be issued by the Geor- 
gia Railroad and Banking Company, an incorporated bank of the 
State of Georgia,” being in the form prescribed by the Code, is 
sufficient.—Johnson v. The State. . 

18. Same.—It is no objection to wach an b indictment, “Code, § § 3506,) 
that it alleges, in one and the same count, that the prisoner 
‘“‘ forged or counterfeited” the spurious bank-note.. 

19. Relevancy of evidence showing prisoner's sieneininiies niles coun- 
terfeit bank-notes, and attempting to conceal them.—The fact that the 
prisoner, when arrested, two or three hours after an attempt on 
his part to pass the bank-note alleged to have been forged or coun- 
terfeited, had in his possession a large amount of similar counter- 
feited notes, which he evinced a desire to conceal from the police- 
officers, while willingly exhibiting the genuine bank-notes which 
he had,—is relevant and admissible evidence against him, as 
tending to show that he knew the character of the forged note, 
that he had it in his possession for fraudulent purposes, and that 
he was the guilty agent in the perpetration of the forgery. ...... 

20. Relevancy of evidence showing that genuine bank-notes, similar to 
forged note, were current.—The fact that the genuine notes of the 
bank, which the prisoner is charged with counterfeiting, were at 
that time current in the community, is competent evidence against 
him, as bearing on the question of fraudulent intent, and tending 


to show a motive for the commission of the offense.................5- 3% 
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21. Opinion of witness as expert.—-A person who is engaged in the 
exchange business, and the teller of a bank, each of whom has a 
knowledge of counterfeit bank-bills, and of the genuine notes of 
the bank which the prisoner is charged with counterfeiting, and 
has had frequent dealings with that bank in relation to its notes, 
may each testify, as an expert, to the character of the note charged 
to have been forged or counterfeited; and the fact that the signa- 
tures to the bill are so perfectly counterfeited, ‘that they could 
discover no perceptible difference between it and the genuine 
notes, and that their opinion against its genuineness was founded 
mainly upon the imperfectness and indistinctness of the engraved 
impressions on it,” is no reason for rejecting their opinions as 
ONG 5. Issel NTS ah ze BU sk Ri seeath UR ie inde 870 

22. To what witness may testify.—A witness cannot be allowed to 
testify, that the prisoner ‘‘ obtained honestly” the money which - 
he had in his possession on leaving home............ss.00sseceeeseeeees 370 

23. Proof of venue.—The forgery being established, the prisoner’s 
possession of the counterfeited note inthe county in which the 
indictment was found, in the absence of all proof of his prior 
possession elsewhere, or other countervailing evidence, is sufficient 
to authorize the jury to infer that the forgery was committed in 
that county. ............06. ot .. 87 

24. ‘Gaming ; what constitutes public peng he. A beck: dentee" or 
privy, ‘“‘used by the pupils of the school of a country school 
house, and attached to the premises,” is not, during the period of 
vacation, while the main building is not used for the purposes of 
the school, either a public house, a public place, or an outhouse 
where people resort, within section 3243 of the Code.—McDaniel 
The State. . obes . 380 

25. Affray ; what coniteubes eubite nen _- “An enclosed lot, ‘sitanted 
thirty yards distant from the street of a county town, but visible 
from the street, isa public place within the common-law definition 
Bi an affray.—Carwile v. The State............ . 392 
6. Assault ; variance.—Under an indictment which diarges: the 
” ‘easaae of an assault on the prosecutor, “by striking at him 
with a stick,” if the evidence only shows an attempt or offer to 
strike with a stick, thereis a fatal variance between the alleg- 
ations and proof.—Johnson v. The State................2..06- 363 

27. Adultery ; form of indictment.—In an indictment against two 
persons for living in adultery, (Code, § 3231,) it is not necessary 
that the sex of the respective ear should be averred.—-McLeod 

¥. Tee Oe. . Fi... S: iis OS 
my Relevancy of ‘evidenés toby acts of familiarity ly prior “ thus 
covered by indictment.—Although a conviction cannot be had under 
an indictment for living in adultery, on proof of acts which oc- 
curred more than twelve months before the finding of the indict- 
ment; yet evidence of such acts is admissible for the prosecution, 
in corroboration of other evidence tending to show an adulterous 
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intercourse between the ‘pete within the autie covered by the 

indictment. ..,....4i-. .. 895 
29. What comndineles ume of receiving wap or ann ty ia 

s/ave-—Under an indictment founded on section 3285 of the Code, 

a conviction may be had on proof that the prisoner received from 

the slave named in the indictment ‘‘a black bottle filled with 

whiskey,” although the whiskey may have been ‘the controlling 

cause of the reception of the bottle ;” nor is malice an ingredient 

of the offense.—Shuttleworth v. The PN iitilitgi snes wus . 415 
80. Evidence in mitigation oy, aggravation.——In adjusting the waniehe 

ment of a misdemeanor, where the amount of the fine is not fixed 

by a definite standard,the jury may always look to “ the surrounc- 

ing circumstances as proved, in weesone or oceania of 

the damages.”’. . . .. 415 
81. Exhibiting, feats of deundaindin sitooet rae Se. callin an eileen 

for exhibiting feats of sleight of hand without a license, (Code, 

§$ 397-9,) it is not necessary to allege that the exhibition was for 

profit; nor is it necessary that the penn should prove that 

fact on the trial.—Pike v. The State. . d obtis .. 419 
82. Admissibility of declarations as part of res ge sie wetthe doclare- 

tions of the prisoner during the exhibition, tending to show that 

his feats of legerdemain were ext ibited, free of charge, while the 

audience was assembling to hear a musical entertainment regu- 

larly licensed, are a part of the res geste, and proper for the con- 

sideration of the jury in assessing the amount of the fine......... 419 
83. Conviction on testimony of accomplice.—In a gaming case, a per- 

son who, though he did not himself play, ‘was in partnership 

with one of the players in his winnings or losses in the game in 

which the defendant played, and advanced money to the detend- 

ant, to be used in betting on said game, and which was so used 

by the defendant,” is an accomplice, within the meaning of the 

statute (Code, § 3600) which forbids a conviction on the uncor- 

roborated testimony of an accomplice.—English v. The State..... 428 
84. Charge tgnoring proof of time and venue.—A charge to the jury 

in a criminal case, authorizing them to find the defendant guilty 

without proof that the offense was committed in the county in 

which the indictment was found, and within the time prescribed 

by the statute of limitations, is erroneous.—Hughes v. The State 351 
35. Form of judgment on confession.—W here two persons are jointly 

indicted, tried and convicted, and their common surety confesses 

judgment on the conviction, a separate judgment should be ren- 

dered against each, with his surety, fcr the amount of the fine 

and costs.—McLeod v. The State... . 395 
86. Arrestof fugitives from justice in iene State. al deghive fiom 

justice in Alabama may be arrested in Louisiana, or any other 

State into which he may escape, through the agency of the judi- 

cia! tribunals of the latter State, without the order of its governor, 

or the demand of the governor of Aiavama.—Morrell v. Quarles. 544 
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CUSTOM. 


1, Proof and requisites of:—The fact that a railroad company has 
been, for about a month, in the habit of depositing in a particular 
warehouse freight that was not consigned to any named person, 
without any proof that this was generally known, or thata party 
dealing with the company had notice of it, is not sufficient to 
establish the custom as an element of a particular contract.—Ala. 

& Tenn. R. R. Co. v. Kidd.......... PES epee eeUR ee casay ose si 209 


DAMAGES. 


1, When damages acerue.—Under a complaint properly framed, in 
an action on a detinue bond, a recovery may be had for costs and 
expenses for which a liability has been incurred, although they 
have not been actually paid.—Miller v. Garrett................ 96 
2. Costs as damages.—The condition of a detinue bond being to 
pay such costs and damages as the defendant might sustain, and 
the detinue suit having been dismissed at the costs of the plain-. 
tiff therein, the plaintiff's costs constitute no part of the damages 
sustained by the defendant, and, consequently, cannot be recover- 
ed in an action on the bond........c..ccseweeeccedecenceners 96 
3. Measure of damages for breach of warranty of soundness.—In 
an action to recover damages for a breach of warranty of the 
soundness of a slave, the measure of damages is, at least, the 
difference between the actual value of the slave at the time of the 
sale, and what would have been his value if sound, together with 
interest on this difference, from the time of the sale, up to the 
time of the trial; and, if the plaintiff has incurred, in consequence 
of such unsoundness, any expenses for necessary medical aid 
and attention to the slave, he may also recover the amount of such 
expenses. —Buford v. Gould............cccesiccccevccescesees 265 
4, Damages against purchaser at commissioner's sale, on failure to 
comply with conditions.—When lands are sold, for partition 
among the owners, by commissioners appointed by che probate 
court, it is an implied condition of thesale, that if the purchaser 
fails to complete the sale, the lands may be resold on his account ; 
consequently, on his failure to. complete the sale, he becomes 
liable for the difference between the amount of his bid and the 
price brought at a sutsequent resale, as for stipulated damages. 
Brathten 85 Fe iivce yi: 49 try om 8 sew havin de beaceesecasecs 503 
. Demand and damages in detinue.—In detinue by an administra- 
tor de bonis non, against a purchaser from the administrator in 
chief, under an order of sale from the probate court, which was 
void for want of jurisdiction, the plaintiff is entitled to recover 
damages from the commencement of the defendant’s possession, 
without proof of a demand.—Hall vy, Chapman’s Adm’rs....... 553 
In slander.—In slander for words spoken imputing larceny, the 
fact that the plaintiff is a minister of the gospel, cannot be con- , 
sidered by the jury in estimating the damages, when there is no | 
averment of that fact in the complaint, and no claim of special | 
damages sustained in that character.—Gandy v. Humphries..... 7 | 
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DEEDS 
1. Consideration of deed.—Under the statutes of this State, (Clay’s 


Digest, 340, § 153 ; Code, § 2230,) the consideration of an instru- 
ment under seal may be impeached at law, and the instrument be 
avoided if voluntary ; yet, if it recites a valuable consideration, 
parol evidence cannot be received to change its legal effect, and 
to show that it was in fact merely voluntary ; but a recital of the 
payment of five dollars, where the instrument conveys a negro 
and other property, will not be regarded, in equity, as showing a 
valuable consideration.—Kinebrew v. Kinebrew.............. 
Instrument held to operate both as deed and as will.—An instru- 
ment under seal, in form a deed of gift, by which the grantor, in 
consideration of natural love and affection for the grantee, who 
was his grand-son, and the present payment of five dollars by the 
grantee, conveys to the latter, by the words ‘do by these pre- 
sents give and grant,” aslave “‘and fifteen hundred dollars in cash, 
to be paid to him out of my [grantor’s] estate at my death, by 
my executor or administrator,’—held a deed of gift as to the 
slave; but, as to the money, a purely voluntary executory trust, 
which a court of equity would not enforce as an instrument inter 
vives, but which was valid and operative as a will............. 


. Construction of deed of gift as to powers of wife's trustee.—A 


deed of gift, by which slaves are conveyed toa trustee, “upon 
special trust and confidence that, during the coverture of” the 
grantor’s daughter Sarah, then a married woman, “ he shall man- 
age the said slaves, with their future increase, for the sole and 
separate use of the said Sarah; and upon the further trust, that 
if it will conduce more to the comfort of the said Sarah for said 
slaves and their increase to serve about the honse of” her husband, 
“or to work on his farm or plantation, they are to [so] serve and 
be employed, and while so employed or engaged, the said” trus- 
tee ‘‘shall not be required to superintend the management of said 
slaves,”—confers no interest or power on the husband, but vests 
in the trustee the entire legal right to the custody and manage- 
ment of the slaves, while it relieves him from responsibility 
during the time they are allowed to remain about the house, or 
on tlhe plantation of the husband.—Rainey v. Rainey........... 
Validity of patent, and who may impeach it.—A patent from 
the United States, purporting to grant lands in which the govern- 
ment had no title, or which were not subject to sale, is void as an 
evidence of title, and may beso declared in an action at law 
against one who has lawful possession, or is in under color of 
title; but, subject to this qualification, its validity cannot be im- 
peached on account of defects in the proceedings preliminary to 
its isenes ater v; rie. 8 Pdi ie D. 
Mistake in registration.—Under section 1270 of the Code, which 
makes a conveyance ‘operative as a record” from the time of its 
delivery to the proper officer for registration, a mistake of the 
transcribing officer in recording a mortgage, by which it is made 
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DEEDS—conrinvuep. . 
to appear a security for a smaller amount than is actually provid- 
ed for by it, does not impair its efficiency as against subsequent 
pure.iasers and creditors.—Mims v. Mims.... ............0.- 

6. Registration of deed of gift.—Under the laws of this State in 
1842, neither the clerk of the county court, nor any other oflicer, 
was required or authorized to receive and certify an acknowledg- 
ment of the execution of a deed of gift, which conveyed slaves 
absolutely to the grantor’s wife and children by present words, 
and reserved no qualified or partial interest to the grantor ; nor 
to spread such deed upon the county records. —Hatcher v. Clifton 


DEPOSITION. 

1. Sufficiency of commissioner's certificate.—Under the provisions 
of the Code, ($$ 2322-23,) the failure of the commissioner to cer- 
tify that he has personal knowledge of theidentity of the witness, 
or that proof of such identity was made before him, is good cause 
for the suppression of the deposition.—Buford v. Gould........ 


DETINUE. 


1. Outstanding title qs defense.—In detinue by an administrator, 
after the plaintiff has made out a prima-facie case, by proof of 
his intestate’s possession at the time of his death, the defendant 
cannot defeat a recovery by showing an outstanding title in a 
third person, with which he has no connection.——-Hall v. Chap- 














































2. Demand and damages.—In detinue by an administrator de bonis 
non, against a purchaser from the administrator in chief, under 
an order of sale from the probate court, which was void for want 
of jurisdiction, the plaintiff is entitled to recover damages from 
the commencement of the defendant's possession, without proof 
Ps ccabeeKe one recgts sess bLabewaes -o908bes%s 6 5's 
See, also, Damages, 1, 2. 

DIVORCE. 

1. Physical incapacity as ground of divorce.—A divorce will not 
be granted to the husband, on the ground that the wife, at the 
time of the marriage, ‘‘ was physically and incurably incapacita- 
ted from entering into the marriage state,” (Code, § 1961,) where 
three physicians testify, from.a professional examination of the 
defendant’s person, that her disease was incurable, and two others 
testify that, on a subsequent examination by them, she was en- 
tively cured --ANGNFMOIS, ooo 556.5 s cece wecesosecsogvecses 

. Order for the examination of defendant’s person.—In a suit for 

divorce on the ground of physical incapacity on the part of the 

defendant, an order for the examination of the defendant’s person 
by physicians, like an order for leave to take additional testimony, 
is, after publication has passed, a matter of discretion with the 
chancellor; and the exercise of that discretion is not revisable on 
CUD 8 ek 60a i wi oie Hace lin th Cewe.- 0 6508909000 de 00 es 
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DOMICILE. 


1. Of infant.—The domicile of an infant, four or five years of age, 
whose father was a resident citizen of this State at the time of 
his death, and who has a guardian appointed by the proper court 
here, but whose mother, after marrying a second time, removes 
with her husband to another State, carrying the infant with her, 
without the consent of the guardian, and remains there until 
the death of the infant, at eight years of age,—is not affected by 
such change of residence, but continues in this State up to the 
time of her death.—Johnson vy. Copeland’s Adm’r..... pha aallie 521 


DOWER. 
1. When widow is entitled to dower.—If the husband takes a con- 
veyance in fee during the coverture, and at the same time mort- 
gages the land back to the grantor, or to a third person, to secure 
the purchase-money, in whole or in part, his widow is not entitled 
at law, as against the mortgagee and those claiming under him, 
to dower in the land; but, as against all the world beside, she 
has a legal right to dower, subject to the prior rights and equities 
of the mortgagee ; and if the mortgage is foreclosed after her 
husband’s death, she is entitled to have her dower claim paid out 
of the surplus proceeds after satisfaction of the mortgage debt. 
UN GU CN Vode co bev seve dastalsccseb cantaeas soba 497 
. Dissent from husband s will as affecting right of dower.—Where 
no provision whatever is made for the wife by her husband’s will, 
her dissent from the will is not necessary to entitle her to dower 
in his estate.—Martin v. Martin. ...... 0.0... ..c cece cece cc eees 560 M 
3. Limitation of suit for dower.—Section 1372 of the Code, pre- 
scribing three years as the limitation of “all suits or proceedings 
for dower,” applies to causes of action subsisting when the Code 
went into effect, (January 17, 1853,) and bars them within three 
years from that time; and the subsequent act of 1858, limiting 
said section to cases in which the lands out of which dower is 
claimed were aliened by the husband, cannot revive a cause of 
action which was already barred at the time of its passage...... 560 
4. Widow's right to mesne profits accruing before allotment of dowet 
The widow is entitled to recover in equity, against the heirs, the 
rents or mesne profits accruing from the lands assigned her as 
dower, from the death of her husband, to the time when her 
dower was allotted.—Slatter v. Meek...........ceeececccerecs 528 
5. Right to mesne profits not forfeited by occupation of husband’s 
dwelling-house.—If the widow occupies her husband’s last dwell- 
ing-house until her dower is assigned, under the privilege secured 
*to her by statute, (Clay’s Digest, 173, § 7; Code, § 1359,) she 
does not thereby forfeit or impair her right to recover one-third 
"of the rents and profits which accrued during the continuance of 
her possession from the other lands subject to her dower.-—Perrine 
Fi Sica ahah eee des codes nsnnpe seshenwep s9aseenne eae 644 
49 
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DOWER—continvep. 
6. Who ts liable for mesne profits.—Were the husband executed a 


ld 
‘ 


deed, by which he covenanted, in consideration of natural love 
and affection, to stand seized of a tract of land, of which he after- 
wards died seized, for the use and benefit of his daughter for life, 
and after her death for her children, aud to allow her to have the 
use and enjoyment, or to receive the rents, the daughter cannot 
be considered an alienee, but is liable to the widow for mesne 
profits from the death of the husband.—Slatter v. Meek.......... ‘ 


. Jurisdiction of probate and chancery court to award mesne profits. 


The probate court has no jurisdiction to award to the widow 
damages for mesne profits: the chancery court alone is competent 
to grant that relief, and she may institute proceedings in that 
court after her dower has been assigned by the probate court... 


8. Widow's liability for rents as set-off against claim for mesne profits. 


Where the wife joins with her husband in a deed conveying their 
dwelling-house, (in which they continue afterwards to reside until 
the husband’s death,) in consideration of a promise by him to 
procure and fit up for her another city residence; and the hus- 
bahd, in fulfillment of his promise, procures another house, 
which he proceeds to fit up as a residence, but to which he has 
neither a legal nor perfect equitable title at the time of his death, 
and which is afterwards occupied by his widow and family, with 
the knowledge and approbation of his administrator, for a part of 
the time intervening between his death and the allotment of 
dower to the widow,—the widow cannot be charged by the heirs, 
in a proceeding by her in equity for the recovery of the mesne 
profits accruing before the assignment of her dower, with the value 
of the rents during her occupation of the house................ 

Widow's liability for hire of slaves as set-off against claim for 
mesne profits.—In a proceeding in equity by the widow, against 
the administrator and heirs-at-law of her husband, for the recov- 
ery of the mesne profits accruing before the assignment of her 
dower, she cannot be charged, by way of set-off, with the hires of 
certain slaves belonging to the estate, which went into her pos- 
session. under a gratuitous bailment from the administrator; there 
being no cross bill seeking a settlement and distribution of the 
estate,and it not being shown that the distributees have exhausted 
their remedies against the administrator and his sureties......... 


10. Limitation of suit for recovery of mesne profits—A bill in chan- 


cery, filed by a widow whose dower has been allotted to her by 
the probate court, for the recovery of mesne profits accruing 
before the assignment, is not a “suit or proceeding for dower,” 
(Code, 2 1372,) but, by analogy to an action for the use and 
occupation of land, (3 2477,) may be brought at any time within 
six years after the accrual of the cause of action,............. 


11 Extent of widow's quarantine.—The widow’s statutory right to 


retain possession of the dwelling-house in which her husband 
most usually resided next before his death, free of rent, until her 


‘ 
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DOW ER—continvep. 
dower is assigned her, (Code, § 1359,) attaches only to the prem- 
ises of which she is dowable... .............e.eeeeee dae sian 528 
12. When widow is entitled to rents of dwelling-house—The widow 
being entitled, as against the heirs, to dower in the lands on 
which her husband most usually resided at the time of his death, 
(Code, § 1359,) and tothe possession of the premises, free of rent, 
until her dower is assigned, she may maintain an action at law 
against the administrator, to recover the rents received by him 
during that time; and the foreclosure of a mortgage given by her 
husband contemporaneously with the execution of the conveyance 
to him, to secure the payment of the purchase-money, before the 
institution of her action, does not affect her right to recover the- 
rents which had then accrued.—Boynton v. Sawyer............ 497 
13. Limitation of action for recovery of rents by widow.—The 
widow’s quarantine privilege, and her consequent right to rents, 
terminate whenever her remedy for the assignment of her dower 
in the premises is barred Dy the statute of limitations; but an 
action for the recovery of such rents is not a suit or proceeding 
for dower, (Code, § 1372,) and is not barred until the expiration 
of six years from the time the cause of action accrued.......... 497 


EASEMENT. 
See Limitation, Statute or, 10., 


EJECTMENT. 

1. What title will sustain or defeat ejectment—A patent from the 
United States, uncontrolled and unaffected by other evidence, is 
sufficient to sustain an action of ejectment; and a receipt from 
the receiver of a local land-office, acknowledging full payment 
by the defendaut for the lands in controversy, is sufficient to 
defeat such action, if uncontrolled and unaffected by other ev- 
IN INS os dbus ce necacive > cn <ameoeniies pau sens wee 

2. Liability of plaintiff's lessor for costs.—If an action of eject- 
ment is brought in the name of a person as lessor, without his 
knowledge or consent, and he fails to notify the defendant of that 
fact within a reasonable time after receiving notice of the institu- 
tion of the suit, and suffers the action to proceed to final judg- 
ment and execution against him, without taking any other steps 
to relieve himself than simply to disc/aim the suit in a letter to 
the plaintiff’s attorney,—the court will not, on motion, vacate 
the judgment against him, and tax the costs against the parties at 
whose instance the suit was instituted, when it is not shown that 
the latter are solvent, or that they are citizens of this State. 
SOE Ts Bras sin. sons a encepenngnge, + encimntesk px oeuea x eaaee eee 


ELECTION. 
See Cuancery, 44. 
CriminaL Law, 3-4. 
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I. Wuen Apprat Liks. 


1. On change of venue in contested will case—When the venue has 
been changed in a contested will case, under the act of 1854, 
(Session’ Acts 1853-4, p. 71,) an appeal lies from the judgment 
of the court to which the case has been removed, within tied 
days after its rendition.—Seale v. Chambliss............. . - 

2. Refusal to grant administration —An appeal Rises not lie ‘fro om 
the refusal of the probate court to grant letters of administra- 
UNL IIe Ws RUNES: 5 0.56 0.<m, noyes. ctnprcnscntgscetbuciagnooakesones 696 









































II. Bonn, Anp Security For Costs. 
Sufficiency of security for costs—An acknowledgment of liability 
as surety for the costs of the appeal, which misdescribes the 
names of the parties to the judgment or decree appealed from, 
is insufficient—England v. McLaughlin........ 2... ceeeeeee 590 


Sad 


III. Parties. 


4, Appeal from probate decree confirming sale of land—Where land 
is sold by an executor, under an order of the probate court, for 
division among the devisees, (Code, # 1867-72,) and the confirm- 
ation of the sale is resisted by the purchaser, the devisees are 
parties to the decree of confirmation, and therefore necessary 
parties to an appeal from that decree by the purchaser, when 
the record shows that they joined with the executor in asking 
the confirmation of the sale, and the citation is directed to them 
jointly with the executor. —England v. McLaughlin................ 590 


IV. Practice. 

5. What is revisable.—When an issue of fact is formed in a chancery 
suit, the chancellor may either determine it himself upon the ev- 
idence, or direct an issue at law; and his refusal to direct an 
issue at law is not revisable on error.—Anonymous........... 226 

6. Same.—In a suit fordivorce onthe ground of physical incapac- 

ity on the part of the defendant, an order for the examination of 

the defendant’s person by physicians, like an order for leave to take 

additional testimony, is, after publication has passed, a matter of 

discretion with the chancellor; and the exercise of that discre- 

tion is not revisable on error or sppeal.. 5 Ste oe eees .. 226 

Same.—On appeal from a decree of the " diidkebllor Pissintivg 

a bill, before final hearing, for want of equity, the appellate 

court will consider only the equity of the bill, and will not pass 

upon other questions which will iii arise in the progress 

of the cause.—Sellers v. Sellers.......... seer. S00 

8. Same.—lIt is discretionary with sie’ | primary y ooart %s permit a 
leading question to be put by a party to his own witness, and 
its action in this regard cannot be revised on error.—Sayre Vv. 
a ne eee .. 247 

9. Same. --The refesal of the eourt on ovale a peity pa iaapench 
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his own witness, when recalled and examined by his adversary, 

is not revisable on error or appeal.—Gandy v. Humphries..... 617 
10. Same.—The action of the circuit court, in requiring the appel- 

lant’s counsel, during the trial, to deliver to the opposite coun- 

sel a paper which is legal evidence in the cause, cannot be re- 

vised on error or appeal.—Sharp v. Burns & Coles. neoe 653 
11. Presumption in favor of ruling of primary court soll here din 

bill of exceptions states, that plaintiff objected to the compe- 

tency ofa witness for the defendant, “ because it appeared upon 

his examination voir dire that he had indemnified the defendant’s 

testator against any loss arising from the claim sued on ;” and 

that the court overruled the objection,—the appellate court 

will presume, if the testimony of the witness on his prelimi- 

nary examination is not set out, that the objection was not sus- 

tained by the facts.—Rupert & Cassity v. Elston’s Executor.... 79 
12. Same.—When the transferror or assignor is allowed to testify 

as a witness for the transferree or assignee, and the bill of ex- 

ceptions does not disclose what facts were proved by him, the 

appellate court will presume, in favor of the ruling of the pri- 

mary court, that he was not allowed or offered “to prove the 

cause of action.”—Eaton v. Kirkman,..........scccsscccssrscccseeees 272 
13. Same.—In a probate case, where the correctness of the ruling 

of the primary court depends on the proof, and the bill of ex- 

ceptions does not purport to set out all the evidence on which 

the probate judge acted, the appellate court will presume that 

his rulings were correct Puree v. ee ; ode bsakieenegee a 

Taylor v. McElrath.. pursed ee ee Ee Ee 

Southern Insurance ie: v. Hoteontte.. bieutinianes Mr eye ot ee ee 327 
14. Same.—In a contest respecting the right of administration on 

the estate of an intestate, who is shown to have died in another 

State, leaving assets here, the appellate court will presume, in 

favor of the ruling of the probate court, (the contrary not ap- 

pearing from the record,) that the domicile of the intestate was 

in this State.—Phillips v. Peteet.. dias Oe Ee 696 
15. Presumption of injury from error altadeiey will be presumed, on 

error, from the erroneous refusal of the primary court to sup- 

press a deposition, unless the record affirmatively shows that 

the deposition was not read to the jury, or otherwise repels the 

presumption of injury.——Buford v. Gould.......... ... ..0.... 265 
16. Error without injury in rejection of bad plea—The refusal of 

the court to permit the filing of a plea, which is substantially 

defective, amounts only to error without injury—Hughes v. 

ek Pe Sr Wt A Ne ier Meares PO res (onl 351 
1%. Error without injury in sustaining demurrer to special plea.—The 

sustaining of a demurrer to a special plea, if erroneous, is er- 

ror without injury, when the record shows that the defendant 

had the full benefit of the same defense under his other pleas; 

and hence the appellate court will notinquire into the sufficiency 
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of such special plea.—Goggins v. Smith’s Adm’r............. 683 
18. Conclusiveness of judicial decisicon.—A decision of the supreme 
court is the law of the case in which it is pronounced, and is 
conclusive alike on the primary court and on a second appeal. 
Bryant's Exeoutor v. Boothe.......s.ssiccscdccececescsccess 269 





V. JuDGMENT. 


19. Judgment corrected and affirmed.—An error in the form of a 
judgment, which may be corrected by the record, will be con- 
sidered a mere clerical misprision, and amended in the appellate 
court without aremandment of the cause.-—McLeod,v. The State, 395 

20. Remandment of cause for amendment of bill—When a demurrer 
is interposed to a bill in chancery, on the ground (among oth- 
ers) that it shows on its face that the right to relief is barred 
by the statute of limitations, if the complainant does not ask 
leave to amend, by correcting a clerical error in the statement 
of a date, the appellate court will not remand the cause, at his 
instance, in order that he may have an opportunity to amend. 
Ansley’s Adm’r v. King’s Adm’r. .... ..ccscosscccccccssssoresees B48 


ESTATES OF DECEDENTS. 


1, Conflict of laws as to distribution of decedent's estate.—-The per- 
sonal estate of an intestate must be distributed according to the 
law of the State of his domicile, notwithstanding his death in 
another State.—Johnson v. Copeland’s Adm’r. Heaven . 521 
2. Descent and distribution among whole and half-blood. rs the 
death ofa child intestate, the bulk of whose estate consists of 
slaves which he derived by descent from his father, such slaves 
are to be distributed among his brothers and sisters of the 
half-blood on the father’s side, to the exclusion of brothers and 
sisters of the half-blood on the mother’s side, (Code 31576 ;) 
but the money accruing from the hire of these slaves, after 
they had been distributed to the intestate, is to be distributed 
equally among all his brothers and sisters...............-... 521 
3. Who is next of kin.—Under the statutes of this State, (Code, 
#2 1572, 1575, 1581,) the grand-father of an intestate is “ next of 
kin entitled to share in the distribution of the estate,” to the 
exclusion of an uncle.—Phillips v. Peteet.............0-6 00. 696 
4. Jurisdiction of probate court te order sale of personalty, and 
validity of order of sale.—The jurisdiction of the probate court 
to order a sale of the personal property belonging to a decedent’s 
estate, is derived solely from statute, and is special and limited ; 
consequently, it has no jurisdiction to make an order of sale, on 
the petition of the administrator, which does not allege or show 
the existence of a legal cause for the sale, and such order of sale 
is a nullity.—Hall v. Chapman’s Adm’rs. ouny . 553 
. Keeping estate together under order of out When a  deavhent’s 
estate is kept together under an order of the probate court, (Code 
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ESTATES OF DECEDENTS—cowrixv ED. 
$$ 1902-09,) the administratrix is not authorized to keep up the 
family establishment, and to support the family, at the expense of 
the estate; but the reasonable expenses of the family should be 
apportioned among the several distributees separately, and the 
minor children may be charged with the expenses of board, cloth- 
ing and education, in a style corresponding with their fortune, 
social position, and expectations in life.—Pickens v. Pickens...... 442 
6. Same.—In such case, the administratrix is entitled to a credit 
against the estate, for reasonable expenses incurred and paid by 
her in procuring moral and religious instruction for the slaves be- 
longing to the estate, as the intestate had been accustomed to do 
Tee Osi sss sescestnn ss Foo ocesesedenscossevetercsdveneusvecgessits : 
Attorney's fees allowed as credit lo administratrix.—The reasonable 
compensation of an attorney, for services rendered by him to an 
administratrix on an annual or partial sett!ement of her accounts, 
is a proper charge against the estate, although no controversy was 
raised on any item of her account.. wrist. < 
8. Sufficiency of proof to entitle adsinistr ator to cr edit Siang ileal 
trator will not be allowed a credit, on final settlement of ‘his ac- 
counts, for the amount of a promissory note, which purported 
to be executed by him, for the intestate, a few days before the 
death of the latter, on proof that it was ‘“‘settled by account 
against the estate of” the payee, without any evidence to show 
that the intestate authorized him to execute the note in his name, 
or that the intestate was indebted to the payee in the amount of 
the note.—-Morgetl ©. Morgans... s.0.0.005-0rsegsee aadeesedescosecscees s 
9. Same.—The administrator in this case was held to have been 
properly allowed a credit for the payment of an account in favor 
of one of the decedent’s grown sons, for services rendered by 
him during his father’s lite-time, in superintending and managing 
his business, on proof that the services were rendered with the 
knowledge and approval of the decedent, and were reasonably 
worth the sum charged, though there was no special contract as 
to the compensation.—Kinnebrew v. Kinnebrew............ssseeee0+ 628 
10. When final settlement may be made.—If an administrator volun- 
tarily appears before the probate court, and files his accounts 
and vouchers for a final settlement, he cannot be heard to com- 
plain, on error, that the settlement was had before the expiration 
of eighteen months from his appointment.—Semoice v. Semoice. 295 
11. Notice of settlement.—If the distributees voluntarily appear on 
the final settlement of an estate, the administrator cannot com- 
plain, on error, of the want of notice to them................. 295 
12. Presumption of settlement after lapse of twenty years.—As a gen- 
eral rule, an administrator may be called to a final settlement, in 
the absence of special circumstances, at the expiration of eighteen 
months from his appointment; and if the parties interested in 
the estate suffer twenty years from that time to elapse, without 
taking any steps to compel a settlement, the courts will presume 
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ESTATES OF DECEDENTS—continvep. 
a settlement and distribution of the estate.—Austin v. Jordan. . 
13, Final settlement and discharge of administrator.—An agreement 
between the surviving children of an intestate, all being of full 
age, and one being aiso the administrator of the estate, by which 
they distributed allthe property among themselves, and consented 
that the same should be entered up by the probate court asa final 
settlement of the estate and a full discharge of the administrator, 
(but which is not shown to have received the sanction of the pro- 
bate court,) does not operate, as against the administrator of a 
deceasedydistributee, as a final settlement and discharge.—Smilie 
V. EO AER se cp db toh > co erend oped wap prindgs eohboes narine 
14. Form of decree in favor of infant distributee—On the final set- 
tlement of an estate, if an infant distributee has no general guar- 
dian, or if his general guardian fails to attend, a decree may be 
rendered in tavor of the infant, by his guardian ad litem; and 
when the money is collected on such decree, it should be paid 
into court, to be received by the general guardian, whenever he 
is appointed and applies for it.—Morgan v. Morgan............ 
15. When assignee may have decree in his own name for distributive 
share.—A purchaser at execution sale of a distributee’s interest in 
the real estate, which is afterwards sold under the order of the 
probate court for distribution, cannot, on the final settlement of 
the estate in the probate court, have a decree in his own name for 
the interest so purchased by him.—Simmons v. Knight.......... 


ESTOPPEL. 

1. Ena pais against person contracting with corporation.—In an action 
by a railroad company, against a defaulting subscriber for stock, 
the defendant, having contracted with the company while acting 
under the name given by its amended charter, and in that name, 
can not be heard to insist that there had been no valid accep- 
tance of the amended charter.—Eppes v. Miss., Gainesville & Tus- 
kalopes BR. BR. Co.....2-acaveregpeernnecescvens sovepecmsess 


EVIDENCE. 
I. ApMisstpiLity AND RELEVANCY. 
1. Relevancy of evidence to prove account.—In an action against hus- 
band and wife, seeking to charge the wife’s separate estate for 
necessaries furnished to the family, (Code, § 1987,) the fact 
that the husband and wife, during the time covered by the ac- 
count sued on, “did most of their trading with plaintiffs,” is 
relevant and admissible evidence for the plaintiffs.—Sharp v. 
Ae NE Finn bina ic Ue e ins goes oda dense gene ghia senneeess 
2. Relevancy of evidence to show boundary.—In an action to recover 
damages for breaking and entering plaintiff's close, and carrying 
away the rails of his fence, the true boundary between the parties 
being one of the controverted questions in the case, evidence of 
the ‘“‘field-notes of the survey of the section of land in which 
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EVIDENCE—continvep. 

the fence in controversy was situatec, and of a survey made 

according to said field-notes by a county surveyor of said county, 

and that the plaintiff had notice of the survey so made by the 

county surveyor,” is relevant and admissible for the defendant, 

for ‘‘the purpose of showing his title, and the actual boundary 

of his land, and that said fence was upon his land.”—Dailey v. 

Fain sais: <0 > 418 rpdichupiberiona-» acl tndanwis vwpietseente 26 
8. Relevancy of evidence to show terms of contract—Where the terms 

of a parol contract are in controversy, the fact that one of the 

parties might have effected, with another person, a more favorable 

contract than that for which his adversary contends, is not, it seems, 

relevant evidence for him.—Crews v. Threadgill................ 334 
4, Relevancy of evidence showing condition of parties after making of 

contract.—In an action on a contract, to recover the wages stipu- 

lated to be paid for services to be rendered, the fact that the 

defendant, at a time subsequent to the making of the contract, 

“had in his employment sufficient to do the business of the 

house,” is prima facie irrelevant.—Sayre y. Durwood..........- 247 
5. Relevancy of declaration of readiness and willingness to perform 

contract.—In such action, a declaration by the plaintiff, made to 

the defendant during the time covered by the contract, showing 

his readiness and willingness to perform the stipulated services, is 

relevant and admissible evidence for him.......... .. 247 
6. Relevancy of original judgment as evidence fer onuidies vliuae 

a debtor, when sued by his creditor, sets up a condemnation of 

the debt by garnishment process at the suit of a creditor of his 

creditor, the original judgment in the case in which the garnish- 

ment was sued out is relevant and admissible evidence for him in 

establishing that defense.—Gunn v. Howell............0 000 ceee 144 
7, Relevancy of evidence showing notice of dormant partner.—In an 

action against the personal representatives of a deceased dormant 

partner, on liabilities contracted by the firm after his withdrawal, 

evidence showing that the plaintiff, when he commenced dealing 

with the firm, had notice or knowledge of the fact that the de- 

ceased was then a member of the firm, is relevant and admissible 

for him.—Park v. Wooten’s Executors............cceeeeeeeees 242 
8. Proof of condition of sick slave—Where the soundness of a slave 

is in controversy, a witness cannot be allowed to testify that, on 

a particular occasion when he was present, he thought the slave 

would die; nor to state the fact that the slave himself prayed, 

and called on others to pray for him.—Blackman v. Johnson.... 252 
9. Relevancy of evidence, in action against master for felony of slave. 

In an action against the master, to recover damages for the will- 

ful burning of a dwelling-house by his slave, at his instigation and 

persuasion, a remark jestingly made by the defendant, when pur- 

chasing another slave several months before the burning, in these 

words, ‘Some folks object to these smart negroes, but I would 

rather have one of them than three common field-hands. If I 
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EVIDENCE—conrtinveb. 
had one or two more like Lewis or Pleas, [the slave then bought, 
and the one charged with the burning, ] they could steal me rich 
in a short time,”—is not admissible evidence against him.—Bell’s 
RECIENTE EN ACO. va iv 

10. Same.——The fact that an attempt was made, several weeks after 
the burning of plaintiff’s house, to set fire to the house of his 
brother-in-law, considered as an independent fact, is not admissible 
evidence for the plaintiff in such action ; but, taken in connection 
with the fact that the burning of each house was under circum- 
stances calculated to induce the suspicion that it was the work of 
an incendiary, and the further fact that the defendant was over- 
heard to say to his slave, a few days after the second burning, 
‘‘That’s right, damn ’em, burn ’em up,” is proper for the consid- 
eration of the jury, in determining to what the defendant’s re- 
mark referred; and the remark itself, in connection with this 
preliminary proof, is also admissible................000.00005s 

1l. Contested probate of will; evidence of testator’s former dec- 
larations.—It is always competent for the proponent of a will, 
the validity of which is contested, to show that it was made in 
conformity to a fixed determination, entertained and expressed 
by the testator before it was executed ; and, on the other hand, 
any evidence is relevant and admissible for the contestant, which 
tends to show that the will is in conflict with the fixed purposes 
of the testator, as previously declared by him.—Seale v. Cham- 
bliss. . ‘ : 

12. Admiesibility of former ‘will. ver ition ‘oft, peeerer by the 
testator three years prior to the one offered for probate, and mak- 
ing a different est of his property, is admissible evidence 
for the contestant.. ; 

13. Irrelevant seldlenteds in rebuttal. wy purty who has iatréduoed triele- 
vant evidence, cannot complain on error of the admission of 
irrelevant evidence in rebuttal.—Milton v. Haden..................606 

14. Proof rebutting reasonable ground for controversy.—In an action 
on a promise to pay in compromise of a controversy respecting 
the validity of a will, the will itself, and proof of the value of the 
property embraced in it, and of the advancements made by the 
testator in his life-time to any of his children, are competent evi- 
dence for the defendant, in rebuttal, to show that the provisions 
of the will were just and reasonable, consonant with the state of 
the testator’s family relations, and suchas afforded no real 60003 
of controversy.—Allen v. Prater. . pisbchepoesecgect ‘ 

15. Relevancy of evidence explaining implied admission. ida an sition 

against the owners of a steamboat, to recover damages for injuries 

to plaintiff’s cotton, caused by a collision between the steamboat 
and a flat-boat on which the cotton was shipped, it having been 
shown that, after the collision, the cotton was taken on board of 
the steamboat, and carried to its destination; that the plaintiff's 
factor there paid the boat a large sum of money under a claim of 
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EVIDENCE—continvueb. 
salvage, and that the plaintiff reimbursed his factor the sum so 
paid,—it is permissible for the plaintiff to show, in explanation 
of this implied admission, that the money was not paid by his 
factor in recognition of the right to salvage, but ‘“ under protest, 
to get possession of the cotton,” and under an agreement that 
“the claim to salvage, damages, &c., was to be left to legal decis- 
ion.”—Weaver v. Ala. Coal Mining Co... .... 0.0.0... ceeeeeee ee 176 

16. Slander ; rebutting evidence.—W here the slanderous words, which 
are charged to have been intended as an imputation of larceny, 
are shown to have been spoken in reference to the act of the 
plaintiff in taking a bond from the defendant’s possession ; and 
the defendant has, under the general issue, proved the cireum- 
stances under which the bond was taken from him, the plaintiff 
may, in rebuttal, show that he acted under the advice of counsel. 
Gandy vi Tipapiaai6is acct St i Ro . 617 

17. Relevancy of evidence sustaining impeached witness.—A witness 
having been questioned, on cross-examination, as to his testimony 
before the committing magistrate, and having admitted that he 
then made statements inconsistent with his testimony on the 
trial, may, on re-examination, state that such former testimony 
was induced by threats of personal violence on the part of an 
opposing witness.—Lewis v. The State... ............000. «. 380 

18. Sume.—When a witness has denied, on cross- examination, that 
he attempted to suborn an opposing witness by threats of per- 
sonal violence, and has been discredited on that point, he may be 
sustained by proofof his general character for truth and veracity 380 

19. Indictment for adultery ; prior acts of familiarity.—Although a 
conviction cannot be had under an indictment for living in adul- 
tery, on proof of acts which occurred more than twelve months 
before the finding of the indictment; yet evidence of such acts is 
admissible for the prosecution, in corroboration of other evidence 
tending toshow an adulterous intercourse between the parties 
within the period covered by the indictment.—McLeod y. The 
State. . «ats .. 895 

20. Indictment form mur wees proof ef primer 8 oti rimity to ‘pltiee 
homicide.—A letter having been found, on the day on which the 
homicide was committed, near the door of the house in which the 
deceased was killed, which purported to have been sent by the 

prisoner, and which was proved to have never been delivered to 

the person to whom it was addressed,—the State may prove, by 

the person who found the letter, that he showed it to the prisoner, 

and asked if he knew anything about it; that the prisoner, who 

could neither read nor write, at first denied all knowledge of it, 

but, on being questioned a second time, said ‘that it looked like 

a note that was handed to him by L. P. to carry to his brother, I. 

P.,” (mentioning the names of the person by whom the letter was 

written, and the person to whom it was addressed.)—Aikin v. The 
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EVIDENCE—conrTInvep. 

21. Indictment for forgery ; proof of prisoner’s possession of similar coun- 
terfeit bank-notes, and attempting to conceal them.—The fact that the 
prisoner, when arrested, two or three hours after an attempt on 
his part to pass the bank-note alleged to have been forged or coun- 
terfeited, had in his possession a large amount of similar counter- 
feited notes, which he evinced a desire to conceal from the police- 
officers, while willingly exhibiting the genuine bank-notes which 
he had,—is relevant and admissible evidence against him, as 
tending to show that he knew the character of the forged note, 
that he had it in his possession for fraudulent purposes, and that 
he was the guilty agent in the perpetration of the forgery. 
Johnson v. The State......... evavewied teen, CC eiiees.. 

22. Same; evidence showing that genuine bank-notes, similar to 

Sorged note, were current.—The fact that the genuine notes of the 


370 


bank, which the prisoner is charged with counterfeiting, were at | 


that time current in the community, is competent evidence against 
him, as bearing on the question of fraudulent intent, and tending 
to show a motive for the commission of the offense 


II. Apissions, Decuarations, Hearsay, Res Gest2. 


23. Admission implied from silence.—When a declaration of the 
wife is offered in evidence against the husband, and his presence 
at the time it was made is sufficiently proved to authorize the 
evidence to go before the jury, it is for them to determine whether 
he heard the remark,—its pertinence and effect as an implied ad- 
mission on his part depending upon the fact that he heard it. 
a See en ene ee erro oe ie nee 

24. Declarations against interest.—In a contested will case, where 
the proponent is also the sole legatee and executor under the will, 
his declarations and admissions are competent evidence for the 
contestant.—Seale v. Chambliss. ..............0 cece cece eee 

25. Confessions.—In a criminal case, the prisoner’s confessions, 
when shown to have been ‘freely and voluntarily made,” are 
competent evidence against him.—Aikin v. The State.......... 

26. Dying declarations.—The deceased having been shot by night, 
by some unknown person, his dying declarations, to the effect 
that the prisoner, who was one of his employer's slaves, “was 
the only slave on the place who was at enmity with him,” are not 


328 


19 


399 


competent evidence against the prisoner.—Mose v. The State...... 421 


27. Admissibility of advertisement as connected with conversation. 
An advertisement in a newspaper, which furnished the occasion 
of a-conversation between one of the parties anda witness, but 
which formed no part of the conversation as detailed by the wit- 
ness, and contained nothing to explain any admission made by the 
party during the conversation, is not admissible as evidence 


against him.—Bell’s Adm’r v. Troy.. sw’ . 184 


28. Declarations constituting part of res y giant a0 wy an : Andict- 
ment for exhibiting feats of slight of hand without @ license, the 
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EVIDENCE—continvep. 

Aeclarations of the prisoner during the exhibition, tending to show 

that his feats of legerdemain were exhibited, free of charge, while 

the audience was assembling to hear a musical entertainment reg- 

ularly licensed, are a part of the res geste, and proper for the con- 

sideration of the jury in assessing the amount of the fine.—Pike 

V. Te UNie a aa cial, BRS ely VAR BIE OE UI BOR 419 
29. Same.—On a settlement between G. and H., relative to a sale of 

two slaves which the former had undertaken to sell for the latter, 

“the papers of the parties lying on the table, G., remarking that 

he must go to the town of L. that evening, hastily gathered up 

his papers, put them in his pocket, without assorting or examin- 

ing them, and immediately went out, got on his horse, and started 

off. As G. gathered up his papers and started off, H. also began 

to gather up his papers, and, not finding the bond about which 

they had the settlement, remarked, ‘ G. has taken that paper, and 

he ought not to have done it, and went to the door to call him 

back ; but G. having gone some distance, though not out of sight, 

at the suggestion of witness that he could get the paper at some 

other time, H. did not call him back.” Held, that the remark of 

H. was admissible as a part of the res geste.—Gandy v. Hum- 

SONNE Shur ies SOs She pe Wad pee due secet amhewees> s 617 
30. Declaration of sick slave.—The declarations of a slave while 

sick, as to what had been the matter with him during a previous 

attack of sickness, not being made to a physician, are not admis- 

sible evidence; secws, as to his declarations respecting the nature 

and symptoms of the disease under which he is then suffering. 

Barker vy. Coleman......... . 221 
31. Same.—The déclarations of a "slave “wis. is {heli or  tineased: 

made to his attending physician, respecting the remedy resorted 

to on a former occasion, are not admissible evidence on the er 

ciple of res geste. —Blackman vy. Johnson.. ner .. 252 
82. Hearsay inadmissible.—The acts and Saclarations of third - per- 

sons, not transpiring in the presence, or with the knowledge of a 

party, are not admissible evidence against him.—Barker v. Cole- 

MUNN OE TEI Rita te ets Cares ace, 
33. Same.—The declarations of a physician, respecting the condi- 

tion of a sick person whom he is called to attend, when proved 

by a third person who was present, are mere hearsay, and, conse- 

quently, not competent evidence.—Blackman vy. Johnson....... 252 


Ill. Burpen or Proor. 


34, As to rescission of contract.—In an action by a purchaser, who 
went into possession under a parol contract, and enjoyed the pos- 
session for many years, to recover back a part of the purchase- . 
money which he had paid, the onus of proving a rescission of the 
contract is on him.—Donaldson v. Waters... .....sccesccsseseeseeeee LOT 

35. As to payment of valuable consideration for ‘bill In an actions 

on a bill of exchange, by an endorsee against the acceptor, 
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EVIDENCE—conrtinvuep. 
proof by the defendant that the bill was procured by fraud, 
or that there was a want or failure of consideration, casts 
on the plaintiff the burden of proving that he paid a val- 
uable consideration for it.—Ross v. Drinkard’s Adm’r.......... 

86. As to consideration of writteninstrument.—Section 2279 of the 
Code, construed in connection with sections 2238 and 2280, 
dispenses with proof of the execution of the written instru- 
ment which is the foundation of the action, unless the execu- 
tion thereof is denied by a sworn plea, not only where the 
instrument purports on its face to have been executed by the 
defendant, his partner, agent, or attorney in fact, but where it 
is alleged in the complaint to have been so executed.—Ala. 
Coah Mining Co, ve Braimardiss..ccicscee. ss cps cabins cdpesedecscece 


IV. Oxssections. 


87. General objection.—A general objection to evidence, a part of. 


which is legal, may be overruled entirely —Gunn v. Howell...... 143 * 
Weaver v. Ala. Coal Mining Co.... avin ROO 
Sayre v. Durwood.. . 247 


88. Specific objection. — he shieslion to the sdmniesibilit, of sdlance 
on a specified ground is an implied waiver of all other grounds of 
objection, and the appellate court will confine the sae enone 
to his specifications. —Glawson v. Wiley.. : 

89. Objection to responsive answer.—An answer mio h is eh 
to an interrogatory, and which is relevant evidence, cannot be ex- 
cluded or suppressed on the motion of the party by whom the 
interrogatory was propounded.— Weaver v. Ala. Coal Mining Co. 

40. Objection to non-responsive answer.—A motion to suppress the 
answer of a witness, on the ground that it is not responsive to 
the interrogatory, cannot be made after the trial has commenced. 
Bark: 7. Wonted's Eanemtons, . wncecp sconssesinnrecannenssoonreece sginnsens « , 

41. Objection to evidence admissible for one purpose.—When evi- 
dence is offered generally, which is admissible for a single pur- 
pose only, the party against whom it is offered, instead of moving 
its exclusion, should ask a charge limiting its operation and effect. 

42. Responsiveness of answer.—An interrogatory to a witness, 
asking the reason why a party did a particular thing, does not 
authorize him to state the declarations of the party as to the rea- 
son or motive which induced the act; consequently, such decla- 
rations, not being called for by the interrogatory, are not compe- 
tent evidence for the party making them.—Crews v. Threadgill, 


V. Opinion, AND Lecat Conciusion. 

43. Opinion of witness as expert.—Where the question at issue is 
as to the extent of injury caused by the submersion of cotton in 
water for a specified time, a witness who had never seen the cot- 
ton in controversy, and who did not know how long the only sub- 
mergeu cotion he had ever seen had been in the water, is not com- 
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EVIDENCE—conrinvep. 
petent to testify as an expert.— Weaver v. Ala. Coal Mining Co, 176 
44. Same.—An eye-witness of a collision between a steamboat and 
a flat-boat, who was an officer of the steamboat at the time, and 
who had been engaged in running steamboats for nine or ten years, 
may testify, as an expert, that there was not a proper light on 
the flat-boat at the time of the collision; but not that. ‘‘ the col- 
lision would not have occurred”’ if there had been a proper light 
OR-Mne BatOah. 055 ib. cid ieidessiinn dn 3% 2 chednadeledcecehs Sale deebbee4 tase > . 176 
45. Same.—-A person who is engaged in the exchange business, 
and the teller of a bank, each of whom has a knowledge of 
counterfeit bank-bills, and of the genuine notes of the bank 
which the prisoner is charged with counterfeiting, and has 
had frequent dealings with that bank in relation to its notes, 
may each testify, as an expert, to the character of the note charged 
to have been forged or counterfeited; and the fact that the signa- 
tures to the bill are so perfectly counterfeited, ‘‘that they could 
discover no perceptible difference between it and the genuine 
notes, and that their opinion against its genuineness was founded 
mainly upon the imperfectness and indistinctness of the engraved 
impressions on it,” is no reason for rejecting their opinions as 
eyidence.—Johnson v. The State...........ccccscsssccsecessescssceseesees 370 
46. To what witness may testify.—A witness may testify to the 
fact, that a slave was in bad health, diseased, and incapable of 
doing hard work.——Barker v. Coleman......... ..c.scsecsescseceseee es 221 
47. Same.—A witness may testify that a slave is unsound ; and if 
his observation has not been sufficient to justify the assertion as 
a matter of fact, it is the appropriate office of a cross-examination 
to make this appear. —Blackman v. Johnson..........csecceee ceeeeeees 252 
48. Sume.—In answer to a question calling for a conversation, a wit- 
ness cannot state the zmpression made on his mind, or his infer- 
ence from what passed.—Crews v. Threadgill..........ssssccssssseseees 334 
49. Same.—Under an indictment for the forgery of a bank-note, a 
witness cannot be allowed to testify, that the prisoner “ obtained 
honestly” the money which he had in his possession on leaving 
homé.——Johnsoil Vi THe States. 5.03.56... Sec edelesesstccovccvencn ese 370 


VI. Paro, ano WRitTEN. 


50. Admissibility of parol evidence explanatory of certificate of 
acknowledgment of deed.—W here the deea of husband and wife, 
conveying lands belonging to the wife, and a relinquishment by 
the wife of her dower in the same lands, are written on the same 
sheet of paper; and the certificate of a justice of the peace, to 
the effect that the wife, on private examination apart from her 
husband, ‘acknowledged that she signed, sealed and delivered the 
Joregoing instrument, as her voluntary act and deed,” is appended 

at the foot of the relinquishment,—a party claiming under the 

deed cannot. be allowed to prove, by the parol testimony of the 
jucuce by whom the acknowieuguaent Was when, tual Lie ac- 
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EVIDENCE—continvep. ' 
knowledgment was intended by the wife and himself to apply to 
the deed, and not to the relinquishment; but he may thus prove 
that, when the acknowledgment was taken, the relinquishment of 
dower was not written on the paper. (A. J. Wauxer, C. J., dis- 
senting from the former proposition.)—Doe d. Hughes v. Wilkin- 
BOR si evcisdesbesssdeebb es sic debossonsch evens o's 0 bw eceasecedseadeeny ecaaess 458 
51, Admissibility of parol evidence of fraud.—The fact that a con- 
tract is reduced to writing, does not preclude the admission of 
parol evidence of fraud.—Blackman v. Johnson...........0..0006+ . 252 
52. Admissibility of parol to affect consideration of deed.—If a deed 
recites a valuable consideration, parol evidence cannot be received 
to change its legal effect and to show that it was in fact voluntary. 
Reman aiseri wise iis ce8isk, Fei i. shes csdtcnvonretdsnssvctece 628 
53. Admissibilityof parol to explain written assignment of judgment. 
Under a written assignment in these words——“ For and in consid- 
eration ot certain promissory notes made to me this day by W. 
H., I hereby transfer judgments to him on which he has acknowl- 
edged judgment as security of S. L, constable, and authorize him 
to collect the same and receipt,” parol evidence is admissible, in 
explanation of the writing, to identify the assigned judgments. 
Hasper v.. Cabambus: Factory.......90 i's i scivesesbetdisicceuvesess st cs: 19Y 





VII. Parrizs. 


54, Examination of parties as witnesses.—When the plaintiff has 
proved the correctness of his account by his own oath, (Code, 
§ 2313,) the defendant cannot elicit new facts from him on cross- 
examination, and then contradict them by his own oath.—West 
EONS 5.50.5 8 se pon cae tbesnopereppeyiinatdcosnegn.sceregsoressen. 968 


VIII. Protary axp SECONDARY. 
55. Secondary evidence of deed of gift.—A certified copy of a deed 
of gift, purporting to have been acknowledged before the clerk of 
the county court, since deceased, and by him recorded, but with- 
out authority of law, is not admissible evidence, on proof of the 
single fact that the grantor once admitted that he had executed a 
similar deed.—Hatcher v. Clifton... .......cc000s000 cccccccsccce 2b 


or 


IX Recorps AND JUDGMENTS. 


56. Exemplification of foreign record.—A certificate by the clerk of a 
foreign court, appended to a transcript from the records of his 
court, and accompanied by the certificate of the presiding judge 
in proper form, stating that the annexed transcript “contains a 
true, correct, full and complete exemplification of all the plead- 
ings, orders, rulings, entries, and other proceedings had in said 
court, in the original case of J. M. C. v. A. G. J. and L. R. G., 
and of the same as it was revived by sct. fa. and continued at the 
instance of M. J. and §. J., administrators of said C., to final 
judgment thereon, and the returns of fi. fa. by the sheriff, as the 
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EVIDENCE—continvep. 
said pleadings, orders, rulings, entries, and other proceedings in 
said cause appear on the docket, the minutes of said court, and 
other books of record in my office; also, a true, correct, full and 
complete exemplification of all the proceedings, orders, rulings, 
entries, and other proceedings in the same court, in the collateral 
garnishment case at the instance of the said M. J. and S. J., ad- 
ministrators as aforesaid, against I. H., founded on the judgment 
in said original cause, the answer of said H. to said garnishment, 
the orders taken in said case, the judgment rendered, the receipts 
given, the rulings of the court on motion to amend, and all other 
matters pertaining to said original cause and collateral proceed- 
ings as aforesaid, as they appear on the docket, minutes of said 
court,and other books of record in my office,” is a substantial 
compliance with the requisitions of the act of congress respecting 
the exemplification of foreign records.—Gunn v. Howell......... 

57. Record not excluded on account of insertion of extrinsic matters. 
The insertion in a transcript of a foreign record of matters which 
do not properly belong to the record, is no ground for the sup- 
pression of the entire transcript...........cccscccssccces cece ceccscesces 

58. Nor on account of omissions.—Nor will such transcript be sup- 
pressed, on the ground that a material part of the record appears 
to have been fraudulently suppressed, when there is nothing in 
the record to show that the omitted part was attainable by the 
clerk; the presumption being that the omitted papers had been 
lost or destroyed, rather than that they were fraudulentiy sup- 
PFessed......ses.008 Shes thadoetienuaneid cep senbhennnsct alain + ememeenatenceibases 


X. SupsTance or Issue, AND VARIANCE. 

59. Under indictment for assault,—Under an indictment which charges 
the commission of an assault on the prosecutor, “by striking at him 
with a stick,” if the evidence only shows an attempt or offer to 
strike with a stick, there is a fatal variance between the allega- 
tions and proof.—Johnson y. The State..............+.2eeeee 

60. In action on bill of exchange.—In an action on a Dill of ex- 
change, by an endorsee against the acceptor,the complaint be- 
inginthe form prescribed by the Code, (p. 551,) a recovery 
cannot be had upon an endorsement which transfers to the 
plaintiff an equitable title merely.—Ala. Coal Mining Co. v. 

61. In chancery.—Under a bill to foreclose a mortgage, alleged to 
have been created by verbal contract, and to have been intended 
to secure two distinct debts, if the proof shows that only one of 
the debts was in fact secured, the variance is not fatal.—Morrow 
¥. FRG G BRIER, «niin nccnigd + 20:00, Keomspnntpanessawns uses 


EXECUTION. 


1. Sheriff’s return on fi. fa—A return by the sheriff on an execu- 
tion, in these words, ‘‘I know of no property subject to the within 
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EXECUTION—continvep. 
Ji. fa.,” is equivalent, in a collateral proceeding, to a return of 
‘“‘no property found.” —Gunn v. Howell.........ccc.cecses ee ee ceeeves 

2. Levy of execution on vested remainder.—A vested remainder in 
slaves cannot, either at common law, or under the statutes of this 
State, be attached or seized under execution during the contin- 
uance of the life estate, while the slaves are in the possession of 
the tenant for life--Goode & Ulrick v. Longmire...............++ 


FORCIBLE ENTRY AND DETAINER. 


3. Who may maintain action—A purchaser from the defendant’s 
lessor during the term cannot maintain an action for unlawful de- 
tainer, on account of defendant’s holding over after the expiration 
of the lease, ever though the latter may be ~— from deny- 

ing his title. —Dwige v. Brown.. ghbacesote vebensses eve 


FRAUD. 

1. When misrepresentation constitutes fraud.—The law is settled in 
this State, that a mistepresentation of a material fact by the ven- 
dor, although made without a knowledge of its falsity, may con- 
stitute a fraud on the purchaser.—Blackman v. Johnson......... 

. What constitutcs fraud mn procurement of bill.—-Procuring the ex- 
ecution of a bill of exchange by falsely representing that it is 
only an ordinary note, when the party making the representation 
knows it to be untrue, and the other party, confiding in the truth 
of the statement, is thereby misled, constitutes a fraud on the 
latter, against which he is entitled to relief, as against an endorsee 
who did not pay value, to the extent of the injury done by it. 


to 
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FRAUDS, STATUTE OF. 

1. What contracts for sale of land are within statute of frauds,—A 
sale of land for partition, by commissioners appointed under an 
order of the orphans’ court, is within the statute of frauds, (Code, 
§ 1556,) unless it has been confirmed by the court.—Hutton v. 
Williams. . a0 

2. What ts sufficient sens to wold: state if fruits Wie 

lands are sold by commissioners, under an order of the probate 
court, a written memorandum by one of the commissioners, who 
is not averred to have been thereunto lawfully authorized in writ- 
ing by the purchaser, (Code, §§ 1551-52,) is not sufficient to take 
the case out of the statute of frauds. . 
. Statute avoided by performance of contri. ihe a coiakenct ‘tie 
been completely executed by both parties, their rights, duties, 
and obligations, resulting from such performance, are not affected 
by the fact that the contract was within the statute of frauds. 
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GARNISHMENT. 
See ATTACHMENT. 
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GIFT. 

1. Validity of parol gift of slaves——Under the decisions of the su- 
preme court of Georgia, as proved in this case, a remainder in 
slaves cannot be created ey parol gift in that State.—Henderson 


v. Adams.. oie Sah opeebdodssdvcchsadbeedl velewlcentseeceeek es 
See, also, Dews, 2, 3, é 


GUARDIAN AND WARD. 
See PLeapine AND Practice, 5. 


HUSBAND AND WIFE. 


1. What constitutes ‘wife's statutory separate estate-—-A distributive 
share of an unsettled estate, to which the wife was entitled prior 
to the passage of the “ woman’s law” of 1848, but which did not 
come to her possession until after her marriage in the spring of 
1853, constitutes a part of her statutory sn ere 
v. Burns & Coles.. ’ 

2. Same.—The wife’s distributive se: of 1 an yaneebthod paren con- 
stitutes a part of her separate estate under the act of 1850, (Ses- 
sion Acts 1849-55, p. 65,) in which her surviving husband, as 
distributee, has an interest.—Smilie v. Siler’s Adm’r.. 7 

3. Same.—Where a vested remainder in slaves, ee Hi to the 
wife, passed to the husband on his marriage prior to the passage 
of the “‘woman’s law” of 1848, and the tenant for life conveyed 
his interest to the wife in 1852, the particular estate does not 
merge in the remainder, but constitutes a part of the wife’s stat- 
utory separate estate.--Goode & Ulrick v. Longmire.............. 

4, Liability of wife's statutory separate estate for articles of comfort 
and support of the household.—The liability of the wife’s statutory 
separate estate, for ‘‘articles of comfort and support of the house- 
hold,” (Code, § 1987,) is not affected by the fact that the husband, 
at the time the articles were furnished, owned property sufficient 
to pay for them; nor by the fact that the price of the articles 
exceeds the annual income of the wife’s separate estate; nor by 
the fact that the husband was recognized as the debtor, and af- 
terwards gave a mortgage to secure the debt.—Sharp v. Burns & 


5. Same.—A charge to eis, instructing them that, if the hus- 


band or wife contracted with plaintiff the accounts sued on, ‘and 
said accounts were for articles of comfort and support of the 
household, suitable to the degree and condition in life of the fam- 
ily, and for which the husband would be responsible at common 
law, and the wife owned a statutory separate estate at the time 
the articles in the accounts were furnished, then her separate es- 
tate would be liable for the payment of said accounts,”—though am- 
biguous, or calculated to mislead the jury, in authorizing them 
to infer that they might find for the plaintiffs although the wife’s 
separate estate was not owned by her at the commencement of 
the suit, is not erroneous. (STONE, J., dissenting.)....6. seseceseees , 
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HUSBAND AND WIFE—continvep. 


6. 


“~ 


. Form of judgment.—The vdement ‘4 in n this case “held ‘safflelent, 


Summary proceeding against wife's separate estate.—To sustain a 
summary proceeding, by notice and motion, against the wife’s 
statutory separate estate, (Code, § 1988,) after a judgment has 
been obtained against the husband alone, and an execution there- 
on been returned “no property found,” it is not necessary that, 
in the suit against the husband, the demand should have been 
described as one for which the wife’s separate estate is liable; nor 
is it necessary that the husband should have notice of the mo- 
tion.—McMillan v. Hurt............scesecseeee ii ebaae a ppeiigeiapepevayes 

Form of verdict against husband and wife.—-In an action against 
husband and wife, seeking to charge the wife’s statutory separate 
estate with the payment of necessaries furnished to the family, 
(Code, § 1987,) it is not necessary that the items of the account 
for which the wife’s separate estate is found liable should be spe- 
cified.—Sharp v. Barns & Coles.. 


and in proper form, on the authority of Ravisies ». Stoddart § 
Co., 32 Ala. 599.. sons 

When wife may or alias sue ibid. —The rents of ‘the grelntocs to 
the possession of which the widow is entitled until her dower is 
assigned, constitute a part of tie corpus of her separate estate; 
consequently, (Code, § 2131,) an action for their recovery must 
be prosecuted in her name alone, notwithstanding she has again 
married.—Boynton v. Sawyer.. 


10. Same.—When one of several “joint piikenite, tices ‘ands howe 


been sold under an order of the probate court for partition, is a 
married woman, her interest in the proceeds of sale, or in the ex- 
cess of the purchaser’s bid over the price brought at a resale, be- 
longs to the corpus, and not to the income or profits ot her sepa- 
rate estate; consequently, (Code, § 2131,) an action to recoger 
such excess should be brought in her name alone, without joining 
her husband.—Hutton v. Williams... 


11. When wife may sue.—Section 2131 if the Code does niet sine 


ize a married woman to sue at law on a purely equitable title re- 
lating to her statutory separate estate —Bolling v. Mock....... 


12. Ratification by wife of husband’s unauthorized sale of property be- 


longing to separate statutory estate.—If the wife may elect to take 
property obtained by her husband’s unauthorized sale or exchange 
of articles belonging to her statutory separate estate, (a question 
which is left open and undecided in this case,) it is only by 
virtue of the equitable doctrine of constructive trusts, and she 
does not thereby acquire a legal title.. 


13. When wife may come into equity.——A ‘alaiested woman, , havitig a 


separate estate created by law, may come into equity, (Code, 
# 1994-96,) to have her husband removed from the trusteeship of 
her estate, and to enjoin him from proceeding at law to recover 
her property; secus,as to slaves conveyed to her separate use 
by deed, where the deed confers on her trustee the legal 
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HUSBAND AND WIFE—continvep. 
right to the possession, custody and management of the slaves. 
i i i a en Nac aks beds sty isnlabicens nasa 

14. Removal of husband from trusteeship of wife’s separate estate—Sec- 
tion 1994 of the Code does not authorize the removal of the 
husband from the trusteeship of his wife’s separate estate on 
account of his intemperance, when it is not shown that such in- 
temperance seriously interferes with his business habits ; nor on 
account of his immorality, his harshness to his wife and chil- 
dren, and his infidelity to the nuptial bed, when it is apparent that 
these things have not unfitted or incapacitated him for the dis- 
creet management and control of his wife’s separate estate ; 
nor on account of his cutting wood for sale to steamboats, from 
lands. belonging to the wife, which are not suitable for cultiva- 
tion, and which were purchased for the purpose of using the 
timber in that manner, when it appears that this was done with 
the knowledge of the wife, and without objection on her part 
until after the filing of her bill—Bryan v. Bryan,............ 


INFANTS. 


See DomiciLe. 
JUDGMENTS AND DecrEEs, 5. 
PLEADING AND Practice, 5. 


INSOLVENT ESTATES. 

1. Time of verifying claim.—It is not a valid objection to a claim 
against an insolvent estate, (Code, § 1847,) that the affidavit by 
which it is verified, though made after the intestate’s death, was 
in fact made before the estate was declared insolvent.—Norvill v. 
We ok ls Sa 5 ti ea hari cceehedrewdeanedyans 

2. Failure to file claim.—If a claim against an insolvent estate is 
not filed within the time prescribed by law, (Code, § 1847,) it 
loses its character as a subsisting debt, and the representative of 
the estate is neither bound nor authorized to pay it out of the 
ee | MPO TEL Tee rere ore eee Te Ea ee 


INTEREST. 

1. Liability of agent for interest—An agent or attorney, having 
collected money for his principal, which is afterwards attached 
and condemned in his hands by process of garnishment, is not 
liable for interest while the money remained in his hands, unless 
a demand is first made.—Gunn v. Howell...........0.. eee eens 

2. Interest on advancements.—Under a testamentary direction that 

the amount received by one of the testator’s children by way of 

advancement, as evidenced by several promissory notes execu- 
ted by the child to his father, should be deducted from the 
child’s portion of the general residuum of the estate,which was 
to be equally divided among the several children, the notes do 
not bear interest from date-—Krebs v. Krebs.............2.- 
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JUDGMENTS AND DECREES. 


1. Validity of foreign judgment against garnishee—Under the 
constitution and laws of Georgia, as proved in this case, a judg- 
ment against a garnishee, who was personally served with 
process, cannot be declared void, when collaterally impeached, 
on the ground that the garnishee was not a resident of that 
State, when it affirmatively appears that the court had juris- 
diction, and that it determined that very question against the 
PEO F,) TINWO ain soe pis ona cppsvienssceseces 144 

. Presumption in favor of validity of foregn judgment.—Where 
the jurisdiction of a foreign court to issue a garnishment on a 

judgment is dependent on the prior issue of an execution on 

the judgment, and a return thereon ot “no property found ;” and 
the record of a garnishment suit recites such issue and return of 
an execution, and is properly certified under the act of congress, 
the effect of the recital is not destroyed or overturned by the fact 
that the record also shows that an execution was returned with a 
different endorsement........ . 144 
Lien of judgment on ‘me Section 2456. of ‘the Code, aking. a 

judgment a lien on the real estate of the debtor only from the 

time of the delivery of an execution to the sheriff, applies to 
judgments rendered before its adoption, and, in its application to 
such judgments, is not violative of any constitutional sonal 

Curry v. Landers........... v06 odwiben hspueesons . 280 

4. Conclusiveness of Julienne 2 as :iaeern jain deteilanis, vile an 
action against two jointly, for money loaned and advanced, and 
to recover damages for a breach of contract by which plaintiff 
purchased from the defendants an interest in a steamboat, a judg- 
ment for the plaintiff is not conclusive, in a subsequent action 
between the defendants for contribution, as to the facts and meas- 
ure of liability between them.—Buffington v. Cook............ 312 

. Form of decree in favor of infant distributee——On the final set- 
tlement of an estate, if an infant distributee has no general guar- 
dian, or if his general guardian fails to attend, a decree may be 
rendered in tavor of the infant, by his guardian ad litem; and 
when the money is collected on such decree, it should be paid 
into court, to be received by the general guardian, whenever he 
is appointed and applies for it.—Morgan v. Morgan............ 303 

}. Form of judgment on confession.—W here two persons are jointly 
indicted, tried and convicted, and their common surety confesses 

judgment on the conviction, a separate judgment should be ren- 
dered against each, with his. surety, fcr the amount of the fine 
and costs.—McLeod v. The State... puis ow soeee 39D 
Form of judgment in action iqquiea Lpitnnl and wie. inn an ac- 
tion against husband and wife, seeking to charge the wife’s 

separate estate for necessaries furnished the family, (Code, § 1987,) 

the judgment was held sufficient, and in proper form, on the 

authority of Ravisies v. Stoddart & Co., 32 Ala. 599.—Sharp v. 

ke er eer TTT eee eT ee Terre. isons 
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JUDGMENTS AND DECREES—continvep. 

8. Construction of assignment of judgment.—A written assignment 
in these words—‘For and in consideration of certain promissory 
notes made to me this day by W. H., I hereby transfer judgments 
to him on which he has acknowledged judgment as security of 8. 
I., constable, and authorize him to collect the same and receipt,” 
is not a transfer of the confessed judgment, but of the judgments 
on which the confessed judgment was founded; and parol evi- 
dence is admissible, in explanation of the writing, to identify the 
assigned judgments.—Harper v. Columbus Factory............. 12 








“J 


JURISDICTION. 


1. Of probate court to supply lost record of orphans’ court.—The pro- 
bate court, being a continuation, with some modifications, of the 
former orphans’ court, has power to supply the lost records of 
that court.—Taylor v. McElrath.. vvdbeet ‘ . 330 

2. Of probate court to order sale of decedent’ 3 per wonalty, —T he juris. 
diction of the probate court, to order a sale of the personal 
property belonging to a decedent’s estate, is derived solely from 
statute, and is special and limited ; consequently, it has no juris- 
diction to make an order of sale, on the petition of the adminis- 
trator, which does not allege or show the existence of a legal 
cause for the sale, and such order of sale is a nullity.—Hall v. 
EN oop spt awed ede pdeseWea CARA ES KE ESA 553 

3. Of probate and chancery courts to award mesne profits —The 
probate court has no jurisdiction to award to the widow 
damages for mesne profits: the chancery court alone is competent 
to grant that relief, and she may institute proceedings in that 
court after her dower has been assigned by the probate court.... 528 


LAND LAWS. 
1. Powers of commissioner of general land-office.—Under the act of 
congress of July 4th, 1836, (U. S. Statutes at large, vol. 5, p. 107,) 
the commissioner of the general land-office has authority to direct 
the cancellation of a certificate of entry in a district office; and 
his instructions to the local register and receiver, to enter on the 
books of his office the cancellation of the location of a bounty 
land-warrant, on account of an informality in the assignment of 
the warrant, to inform the party in interest of the cancellation, 
“and to permit him within a reasonable time to locate the same i 
tract with a land-warrant legally assigned,” coupled with the 
d subsequent confirmation of the location by the issue of a patent, 
have the effect of canceling an intermediate certificate of entry 
under the graduation act.—Bates v. Herron...........+...2+2+- HT 


LANDLORD AND TENANT. 
1. Implied renewal of lease.—If a tenant holds over after the expi- 
4 ration of the lease, the law implies that he still holds under the 
F terms of his original lease ; but this principle does not authorize 
an implied renewal of the liability of the tenant’s surety, who 
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LANDLORD AND TENANT—continveEp. 


signed the lease with his principal, although the lease reserved to 


the tenant the privilege of retaining the premises as long as he 
wished.—Brewer v. Thorp..........cssscsseees baddis'Ss biced see 


LEGACY AND DEVISE. 


1. Construction of legacy, as to words of survivorship,and substitu- 
tion.—Where a testator bequeathed the general residuum of his 
estate to his wife for life, ‘and after her death to be equally 
divided among my [his] surviving children or their children,”— 
held, that whether the words of survivorship related to the testa- 
tor’s death, or to the subsequent death of the widow, the personal 
representative of one of the children, who survived the testator, 
but died before the widow, leaving children who survived her, 
was not entitled to any portion of the property as assets of his 
intestate’s estate. —Sharp vy, Sharp.. ‘ 

2. Construction of baquet to one for Life, nk vat re death a io Sanofi 
heirs of her body.’ —A bequest in these words, “I loan to my sister 
Penny” (then a married woman) three slaves and one-third of a 
tract of land, ‘and at her death I give the above property to her 
lawful heirs of her body,” vests in the first taker the absolute 
property in the slaves.—Lloyd v. Rambo...............e..00% 


LIEN. 
1. Of judgment on land.—Section 2456 of the Code, making a judg- 
ment a lien on the real estate of the debtor only from the time of 
the delivery of an execution to the sheriff, applies to judgments 
rendered before its adoption, and, in its application to such judg- 
ments, is not violative of any constitutional sccinladaadied v. 
Landers.. 
2. For tazes. Phe 28th salen of the “act to eunntibins se sever- 
al acts of incorporation of the city of Mobile,” (Session Acts 
1843-4, p. 186,) gives a lien for unpaid city taxes on real estate 
alone, and not on personal property.—Daughdrill v. Crosby... 


LIMITATIONS, STATUTE OF. 


1. Limitation of suit for dower.—Section 1372 of the Code, pre- 
scribing three years as the limitation of “all suits or proceedings 
for dower,” applies to causes of action subsisting when the Code 
went into effect, (January 17, 1853,) and bars them within three 
years from that time; and the subsequent act of 1858, limiting 
said section to cases in ‘which the lands out of which dower is 
claimed were aliened by the husband, cannot revive a cause of 
action which was already barred at the time of its passage.- —Mar- 
DHEA T UNDA onsen cn cesases< nscesesenrccendocsecesreeesn.60ssrecesesedeseenesees 

2. Limitation of suit for recovery of mesne profits —A bill in chan- 
cery, filed by a widow whose dower has been allotted to her by 
the probate court, for the recovery of mesne profits accruing 
before the assignment, is not a “suit or proceeding for dower,” 

(Code, 3 1372.) but, by analogy to an action for the use and 
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LIMITATIONS, STATUTE OF—continvep. 


occupation of land, (3 2477,) may be brought at any time within 
six years after the accrual of the cause of action.—Slatter v. 
Meek... 


widow’s quarantine privilege, and her consequent right to rents, 
terminate whenever her remedy for the assignment of her dower 
in the premises is barred by the statute of limitations; but an 
action for the recovery of such rents is not a suit or proceeding 
for dower, (Code, § 1372,) and is not barred until the expiration 
of six years from the time the cause of action ee eee 
v. Sawyer... 


is the limitation prescribed by the statute, (Code, 31915,) for 
filing a bill in chancery to correct an error of law or fact in the 
settlement of an estate before the probate court.—Ansley’s 
Rta y Fa TE ada ia i 8 2 ap eds be SR AS LAGS ews 


5. Application of statute in equity between trustee and cestur que 


trust—A married woman cannot maintain a bill in equity 
against the executor of a deceased trustee under an ante-nup- 
tial settlement, for the recovery of the slaves conveyed by 
the deed, with an account of their hire and profits, when there 
was a surviving trustee for several years, who might have 
maintained an action for the recovery, but suffered the stuat- 
ute of limitations to effect a bar against him; yet, if the exee- 
utor held in subordination to, and in recognition of her 
rights under the deed, her claim is not barred.—Fleming v. 
I, osnsa din avg 4 G08: Kee eA ah ASA eases Fe dens e% 


. Exception in favor of feme covert.—The last clause of section 


2486 of the Code, providing that the exception therein contained, 
in favor of emes covert, must not ‘“‘ extend to a married woman 
in respect to her separate estate,” applies — to ncewiyi estates 
created by statute.. 

Suspension of detutory sei: Under he siilalat of ‘the Code, 
(§$ 2494, 1675,) the time which elapses between the death of a 
person and the grant of letters testamentary or of administration 
on his estate, not exceeding six months, nor less than fifteen days, 
‘“‘ig not to be taken as any part of the time limited for the com- 
mencement of actions by or against his executor or administra- 
tor ;” consequently, in detinue by an administrator, a charge to 
the jury, asserting that, ‘‘if the defendant had the slaves in his 
possession for six years before the commencement of the suit, 
claiming them as his own, this vested the title in him, and the 
plaintiff cannot recover,” is erroneous.—McNeill v. MeNeill....... 

Same.—-Held, on the authority of Grice v. Jones, 1 Stew. 254, 
that where an action was not barred by the old statute of limita- 
tions at the death of an intestate, his administrator may com- 
mence suit at any time within twelve months after his death, al- 
though the statutory bar would have been complete against the 


wey esse ee 2628 
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4. Limitation of ‘equitable ‘reliof against ‘probate decree. —Two7 years 
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LIMITATIONS, STATUTE OF—continuep. 
intestate, if he had lived, before the expiration of the year......... 
7. Subsequent promise.--A parol conditional promise, made since 
the Code went into effect, to pay a debt which was barred by the 
statute of limitations existing before that time, is sufficient to re- 
move the statutory bar, on proof of the performance of the con- 
dition.--Strong v. Catlin’s Adm’r.. Tri Lt ree 
10. Easement founded on adverse enjeginint Authorities cited « on 
the question, whether a right to have ancient windows unobstruct- 
ed can, in this country, arise from mere uninterrupted enjoyment 
for the period prescribed by the statute of limitations as a bar to 
actions for the recovery of land.—Ward v. Neal..... si ie’ eo 
11. Presumption of settlement.—As a general rule, an administrator 
may be called to a final settlement, in the absence of special cir- 
cumstances, at the expiration of eighteen months from his appoint- 
ment; and if the parties interested in the estate suffer twenty 
years from that time to elapse, without taking any steps to com- 
pel a settlement, the courts will presume a settlement and distri- 
bution of the estate.—Austin v. Jordan... ....ccssscesseseesoees 


MORTGAGE. 

1. What constitutes mortgage.—A contract, by which it was agreed 
between M. and T. that, if the latter would advance a specified 
sum of money to redeem M.’s negroes from an incumbrance, “‘the 
said negroes should become his property, subject to the right of 
the said T. to redeem them within a short space of time on the 
repayment of the money so advanced, with interest thereon ;” 
and under which the money was advanced by T.,—held a mort- 
gage, and not a conditional sale-——Morrow v. Turney’s Adm’r... 

2. Absolute conveyance held mortgage—-An absolute conveyance of 
land decreed a mortgage, against the averment of the answer 
that it wasa conditional sale, on proof that the traasaction orig- 
inated in a loan of money, that the land was worth nearly double 
the amount advanced on it, and that the possession remained 
with the grantor by permission of the grantee.—Crews v. 
Threadgill, . ccvocscesss Se WLS Eh BEMET see 844.40 1 és 

3. Difference between mortgage and conditional sale—A convey- 
ance, in the usual form of a deed of bargain and sale, reciting 
as its consideration the present payment of $600 by the grantee 
to the grantor, and containing covenants of warranty, with a 
stipulation in these words : “Now it is agreed between the 
parties, and is hereby made a part of the above obligation, that 
if the said M. [grantor] pay, or cause to be paid unto the said 
P. [zrantee], on or before the first day of January next, the sum 
of $600, which amount the said P. this day paid to him in con- 
sideration of the above purchase, then this obligation to be 
void, else to remain in full force and effect”,—he/d a conditional 
sale, and not a mortgage, on proof that it was executed at 
the instance of the grantor, fur his benefit and accommodation, 
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MORTGAGE-—contTINvED. 
for the purpose of raising money ; and that the grantee, in con- 
sideration of said conveyance, executed to the grantor several 
promissory notes, amounting in the aggregate to the sum re- 
cited as the’ consideration of the deed.—Pearson v. Seay...... 612 
4, Mortgage of future accounts.—A mortgage, by which a black- 
smith transfers an account to be created in future by one of his 
regular customers, who was no party to the contract, and under no 
obligation to have his work done by the mortgagor, is, at most, a 
mere executory agreement, and does not convey to the mortgagee 
such title or interest in the account, when created, as will enable 
him successfully to contest the right of an attaching creditor of 
the mortgagor.—Purcell’s Adm’r v. Mather..............scessecceceeee 570 
5. Validity of parol mortgage.—In this State,an equitable mortgage 
on slaves may be created by a verbal agreement; and a verbal 
agreement to give a mortgage, founded on the consideration of 
a debt contracted on the faith of it, will be upheld and enforced 
as a mortgage in equity, as between the parties and their repre- 
sentatives, on the principle that equity will consider that as 
done which ought to have been done.—Morrow v. Turney’s 
TE, 5. cau oa eh cpa inne eds y diceins 04 (esvivebeeLel eons 131 
6. Delivery not essential to validity of parol mortgage. —In this State, 
delivery of possession is not, as between the parties, essential to 
the validity of a parol mortgage of personalty.............cse08 ceeees 131 
7. Mortgagee’s liability for interest on annual hire of slaves.—A 
mortgagee in possession, seeking a foreclosure of his mortgage on 
slaves, is chargeable with interest on the annual hire of the slaves 
from the end of each year after his possession commenced......... 131 
8. His liability for annual taxes. —But the mortgagee is not, in such 
case, liable to pay the annual taxes on the sen which are a 
charge on the property........... Pi Bancisee COR 
9. His liability for loss of rapenty. ete 4 no 6 treads or + selieenios 
is proved against the mortgagee, he is not responsible for the val- 
ue of one of themortgaged slaves who died in his possession...... 131 
10. Annual rests.-—In taking the account against a mortgagee, who 
obtained possession in a legitimate way, annual rests ought not, 
in general, to be made against him; especially where the mort- 
gagor is largely in arrears, and similar rests are not made against 
ee ees ree . 5 Vente wh dstichanteitedsbeteanss SOU 
11. Liability of esinignagea healt as Nadine aap assignees “of mort- 
gagor, to satisfaction of mortgage debt——Where mortgaged lands 
are sold by the mortgagor, in several portions, at different times, 
and the mortgagee afterwards files a bil] to foreclose, the portion 
of land remaining unsold must be first subjected, and then the 
other portions in the inverse order of their alienation; and each 
portion is to be estimated at its present value, including the im- 
provements put upon it by the purchaser.—Mobile Marine Dock 
Insurance Co. v. Huder........... nities heiastddcosdabewiticaied aoe 
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NEW TRIAL. 
1. Conditional grant of new trial.—Under an order granting a new 


trial, ‘‘on payment of the costs within ninety days,” the payment 

of the costs within the prescribed time is a condition precedent 

to the grant of a new trial; and if the costs are not paid until © 
after the expiration of the ninety days, the cause may be struck 
from the trial-docket at the next term, and the opposite party be . 
allowed to proceed on his original judgment.—Ex parte Jones. 706 


PARTITION. 


1. Sale for partition under order of probate court.—A sale of land 
for partition among the owners, by commissioners appointed un- 
der an order of the probate court, is a judicial sale, and requires 
the confirmation of the court by which the order.was granted. 
Hutton v. Williams. . pe é .-. 503 
. Tender of bond or certifiente Sen 0 quvtbsine asl auth 
case, the law does not impose on the commissioners the duty of 
giving or “papi to the panting a bond or certificate of pur- 
GROMA. Sith ssisecssee 04's olv.e we daenccvdowe cebowecbesseseorcuces 5U8 
} Daeaion againet wn hides on nw seitune to complete sale.—It is an im- 
plied condition of the sale, that if the purchaser fails to complete 
the sale, the lands may be resold on his account ; consequently, 
on his failure to complete the sale, he becomes liable for the dif- 
ference between the amount of his bid and the price brought at 
a subsequent resale, as for stipulated damages............ ....+-... 503 


PARTNERSHIP. 


1. Liability of dormant partner.—If a dormant partner is known as 
a member of the firm by one who has dealings with it, actual no- 
tice of the dissolution of the firm must be brought home to such 
person, in order to exonerate the dormant partner from liabilities 
contracted by the firm after his withdrawal.—Park v. Wooten’s 
Executors.. wo phases, Oen 
2, Relevancy of idee deeing sbice “ dor ment wattner ic: an 
action against the personal representatives of a deceased dormant 
partner, on liabilities contracted by the firm after his withdrawal, 
evidence showing that the plaintiff, when he commenced dealing 
with the firm, had notice or knowledge of the fact that the de- 
ceased was then a member of the firm, is relevant and admissible 
COE IRS i cid s hbk ni 60a hc pe REK inde e's WE dES eo Pep 'ocees 242 
3. Endorsement by partner, in his own name, of bill belonging to part- 
nership.—Where the legal title to a bill of exchange is in a 
subsisting partnership, it can only be transferred by an eadorse- 
ment in the name of the partnership; yet the endorsement of 
one partner, in his individua] name, unless assailed upon some 
adequaté ground, transfers the entire equitable right of the 
partnership.—Ala. Coal Mining Co. v. Brainard...... .........+ 476 
4, Set-off of partnership against indviidual debt.—Ia an action on a 
promissory note, by the payee against the maker, a plea averring 
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PARTNERSHIP—conrtinuep. 


that the plaintiff is a member of a partnership which is indebted 
to defendant, but not stating that the debt is due by “judgment, 
bond, covenant, or promise in writing,” (Code, §§ 2142-48.) is 
defective as a plea of set-off.—Ingersoll v. Robinson..... ....... 


PLEADING AND PRACTICE, 


I. PartiEs. 


1. Who are proper parties plaintiff in action on penal bond.—In an 


action on a penal bond, all the obligees who have sustained 
injuries are proper parties plaintiff, notwithstanding they may 
have severally sustained distinct injuries; and if two of them 
are husband and wife, thé wife may be joined with her husband. 
Miller v. Garrett....... Wiss Wiss clas aatislae Rem fda sitet alee Baw 
Same, in action on bill of exchange—Under the Code, (¢ 2129,) 
an action on a bill of exchange, or instrument payable in bank 
or at a private banking-house, “must be prosecuted in the 
name of the party reallv interested, whether he have the legal 
title or not.””—Crook v. Douglass... é 
. Sume.—Under section 2129 of the ‘Code, ‘thie: endeneds of a 
bill of exchange, which belonged to a partnership, and which 
was transferred by the endorsement of one of the partners in 
his individual name, may maintain an action thereon in his 


292 


96 


w+» 693 


own name.—Ala. Coal Mining Co. v. Brainard............0. 06 bannek 476 


? 


Who may sue for breach of contract by purchaser at commissioners 
sale.—When real estate is sold by commissioners, under an order 
of the probate court, (Session Acts 1856-6, p. 20,) and, on the 
purchaser’s failure to comply with the terms of the sale, is again 
resold under an order of court, the persons to whom it belonged 
may maintain an action against the purchaser, to recover the 
excess of his bid over the price brought at the resale, notwith- 
standing the commissioners who made the sale might also main- 


tain an action against him.—Hutton v. Williams...............s0000 503 


When guardian may sue for ward.—Where an infant is one of 
several joint tenants, whose lands are sold under an order of the 
probate court for partition, his guardian may sue in his own 
name, for the use of the infant, (Code, § 2036,) jointly with the 
other joint tenants, to recover from the purchaser the excess of 


his bid over and above the amount brought at a resale............. 503 


When wife may sue alone.—When one of several joint tenants, 
whose lands have been sold under an order of the probate court 
for partition, is a married woman, her interest in the proceeds of 
sale, or in the excess of the purchaser’s bid over the price brought 
at a resale, belongs to the corpus, and not to the income or profits 
of her separate estate; consequently, (Code, § 2131,) an action 
to recover such excess should be brought in her name alone, 


without joining her husband-............ssccccssessescsssscescsseceeets . 503 


Same.—The rents of the premises to the possession of which the 
widow is entitled until her dower is assigned, constitute a part of 
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the corpus of her separate estate ; consequently, (Code, § 2131,) an 
action for their recovery must be prosecuted in her name alone, 
notwithstanding she has again married.—Boynton v. Sawyer...... 


II. Deciaration, oR ComPLAINT. 


8. Sufficiency of complaint for obstructing ancient windows.—An 





averment that the plaintiff was possessed of a dwelling-house, in 
which “‘there were, and still of right ought to be, four ancient 
windows, through which the light and air, during all the time 
aforesaid, ought to have entered, and still of right ought to enter 
into the said dwelling-house,” &c., does not confine the plaintiff 
to proof of a right founded solely on Prescription, but is broad 
enough to admit proof of a right founded upon grant, covenant 
or agreement, or upon adverse enjoyment for the period prescribed 
as a bar to actions for the recovery of land.—Ward v. Neal..... 


. Sufficiency of complaint, in description of account.—In an action 


against husband and wife, seeking to charge the wife’s statutory 
separate estate for “articles of comfort and support of the house- 
hold,” (Code, § 1987,) it is not necessary to specify in the com- 
plaint the several items of which the account is composed.— 
Sharp v. Burns & Coles... 


complaint prescribed. by the Code, (p. 551,) in an action by the 
endorsee against the acceptor of a bill of exchange, is not sufficient, 
where the plaintiff relies upon an endorsement which transfers 
to him an equitable title merely.—Ala. Coal Mining Company v. 
eT ETE Pere ee Tey Pree Te eC re TTS Pere eee 


1l. Difference between counts in trespass and in case.—In an action 


against the master, to recover damages for the burning of a 
dwelling-house by his slave,a count which charges the willful 
burning of the house by the slave, at the instigation and _ per- 
suasion of the master, is in trespass; while a count which de- 
duces the liability of the master from the fact that, knowing 
the bad character of the slave. he negligently permitted him to 
run at large contrary to law, if it has any legal validity, is in 
eae Oe Ade ee THOS 00 en ccietstes cadinvgasasucceseedastossesesse 


12. Misjoinder of cownts.—Counts in trespass should not be united 


with counts in case; yet the overruling of a demurrer to the 
entire complaint, on account of such misjoinder, will not work a 
reversal on error, where it appears very doubtful whether the 
counts in case show any legal liability on the part of the defend- 
ant, and a demurrer was sustained to every count but one: there 
being a reversal on other abel the defects in the pleadings 
can be remedied by amendment.. 


In a civil action against the master, to recover damages for the 
willful burning of a dwelling-house by his slave at his instiga- 
tion and persuasion, an averment that “the defendant was duly 
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10. Form of complaint in sory on bill of adage —_The ‘Anite of 
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13. Averment of criminal prosecution é im : civil attion for Meinnaes, — 




















INDEX. 





791 





PLEADING AND PRACTICE—continvep. 


and diligently prosecuted before the grand jury of said county,” 
who inquired diligently into the charges of said burning, and 
found no true bill against the defendant, “under very technical 
rules, perhaps, is defective,” if the count does not also allege that 
the defendant’s act of sib 5g and Mt is cam took place in 
said county.. 
14, Averment e ‘plaintiff “a pace wry in tl peiling an pation by 
husband and wife, as administrator and administratrix, on 
@ promissory note given to the wife while sole, and payable 
to her with the addition of the words “ administratrix,”’ &c., an 
averment in the complaint, that the note “ isnow the property 
of the plaintiffs asadministrator and administratrix, and is as- 
sets of said estate,” isa sufficient allegation that they hold it as 
assets by transfer.—Milton v. Haden.. , 
15. Averment of wefe’s interest in action piles hastens ner iets 
In ejectment against husband and wife, (Code, § 2151,) the 
marginal statement in the complaint of the names of the parties, 
showing that the defendants are sued as husband and wife, is 
equivalent to an averment that the wife has an interest in the 
defense of the action, or in the lands sued for; and after judg- 
ment on verdict against the defendants, without objection or 
exception on their part, the appellate court will presume that the 
wife had an interest in the subject-matter of the suit, and that she 
was properly joined as a defendant,—Cazalas y. Rodayt......... 


Ill. Demurrer. 


16. Specification. of grounds of demurrer.—A demurrer to a com- 
plaint, not stating any specific grounds of objection, (Code, 
§ 2253,) should be overruled.—Helvenstein vy. Higgason........ 
17. Same.—A demurrer to a complaint, ‘for the reason that the 
same does not, on its face, show any sufficient cause of action 
against the defendants,” is not a compliance with the requisition 
of the statute, (Code, § 2253,) which requires a distinct specifica- 
tion of the causes of demurrer.—Robbins v. Mendenhall........ 
18. Demurrer to complaint containing good and bad counts.—A de- 
murrer to an entire complaint, containing several counts, should 
be overruled entirely, if any one of the counts is good.—Ward v. 


IV. PLeas. 


19. When plea of non est factum is necessary.—Section 2279 of the 
Code, construed in connection with sections 2238 and 2280, 
dispenses with proof of the execution of the written instru- 
ment which is the foundation of the action, unless the execu- 
tion thereof is denied by a sworn plea, not only where the 
instrument purports on its face to have been executed by the 
defendant, his partner, agent, or attorney in fact, but where it 

is alleged in the complaint to have been so executed.—Ala. 
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Coal Mining Co, v. Brainard.. piyeowean bd aaa ks anna bs 
20. What is available under puncte aesue, Ender the general 
issue in assumpsit, a discharge of the defendant, by the payment 
of the money due the plaintiff under a valid garnishment, is 
available as a defense.—Gunn v. Howell.. 
21. Plea of set-off.—In an action on.a promdunsiy date ey tis 
payee against the maker, a plea averring that the plaintiff is a 
member of a partnership which is indebted to defendant, but not 
.Stating that the debt is due by “judgment, bond, covenant, or 
promise in writing,” (Code, $$ 2142-43,) is defective as a plea of 
set-off.—Ingersoll v. Robinson. . 
22. Error without-injury in sntaialeg dentvver: to special pins —The 
sustaining of a demurrer to a special plea, if erroneous, is er- 
ror without injury, when the record shows that the defendant 
had the full benefit of the same defense under his other pleas ; 
and hence the appellate court will notinquire into the sufficiency 
of such special plea.—Goggins v. Smith’s Adm’r.,........... 
23. Error without injury in rejection of bad plea—-The refusal of 
the court to permit the filing of a plea, which is substantially 
defective, amounts only to error without injury——Hughes v. 
The State......-.. Ui ¥ wb Rede SBN sCRle «nee eb ober ehlts O94 ves 


PRESUMPTIONS. ; 


See Error anp AppgAtL, 11-15. 
JUDGMENTS AND DecrEEs, 2. 
Limitations, Statute or, 10, 11. 


RAILROADS. 


See Bartmenr, 1. 
Con?racts, 9. 


RECOGNIZANCE. 
See Bam. 


REDEMPTION OF REAL ESTATE. 


1. Right of redemption by judgment creditor.—In order to perfect 
a judgment creditor’s equitable right of redemption, (Code, § 2120,) 
it is not necessary that he should actually give the debtor credit, 
on his judgment, for a sum equal to ten per cent. on the amount 
bid for the land: it is sufficient that he offers to give the credit to 
the debtor, and pays or tenders to the purchaser the amount pre- 
scribed by the statute.—Moore & Lynes v. Gore............-.. 

2. Jurisdiction of equity to decree redemption.—A judgment cred- 
itor, having perfected his equitable right of redemption, (Code, 
§ 2120,) may come into equity, to compel a conveyance by the 
purchaser, notwithstanding thestatute gives him a summary rem- 


edy to recover the possession after he has acquired the legal title. 701 
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REHEARING. 


1. Questions of practice.—Where the refusal of the circuit court to 
grant a rehearing, after a final judgment at law, (Code, § 2408,) is 
assigned as error on appeal from the original judgment, but is not 
urged in the argument of the appellant’s counsel, the appellate 
court will not consider whether the application was made in time, 
whether the petition was legally sufficient, or whether an appeal 
lies from the refusal of such application.—Cook v. Patterson.... 


SCIRE FACTAS. 
See Ban, 2. 


SECURITY FOR COSTS. 


See Costs, 1-4. 
Error AND APPEAL, @. 


SET-OFF, 

1. Set-off of partnerstip against individual debt.—In an action on q 
promissory note, by the payee against the maker, a plea averring 
that the plaintiff is a member of a partnership which is indebted 
to defendant, but not stating that the debt is due by “ judgment, 
bond, covenant, or promise in writing,” (Coce, §§ 2142-43.) is 
defective as a plea of set-off.—Ingersoll v. Robinson......... 

See, also, Dower, 8-9. 


SLANDER. 


1. Damages.—In slander for words spoken imputing larceny, the 
fact that the plaintiff is a minister of the gospel, cannot be con- 
sidered by the jury in estimating the damages, when there is no 
averment of that fact in the complaint, and no claim of special 
damages sustained by plaintiffin that character—Gandy v. Hum- 


2. Relevancy and admissibility of evidence in rebuttal.—Where the 
slanderous words, which are charged to have been intended as an 
imputation of larceny, are shown to have been spoken in refer- 
ence to the act of the plaintiff in taking a bond from the de- 
fendant’s possession; and the defendant has, under the general 
issue, proved the circumstances under which the bond was taken 
from him, the plaintiff may, in rebuttal, show that he acted un- 
der the advice of counsel............. 


SLAVES. 

1. Emancipation of slaves by will.—The case of Atwood's Heirs v. 
Beck, 21 Ala, 590, respecting the validity of a testamentary di- 
rection to an executor to carry slaves to a non-slaveholding State 
and there emancipate them, re-examined and re-affirmed.—Pool 
We sick teen habs 6b kd eeaneene 444.546 ¥ i 45ph beagbaleeende sda 5.c4 

2. Liability of master for misconduct of slave-—Whether anaction on 
the case lies against the master, to recover damages for the will- 
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SLA VES—continvuep. 
ful burning of a dwelling-honse by his slave, because he negli- 
gently permitted the slave, who was of known bad character, to 


run at large contrary to law, “is exceedingly doubtful.”—Bell’s 
UI dublin ds bin + x'p:30 00 60's pwd ¥epheed i's « Kcebbianbanens MMe 
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STATIONERY. 


1. Allowance to circuit clerk for stationery.—The word stationery, 
as used in section 660 of the Code, construed in connection with 
the legislative interpretation given to it in the act of February 
8th, 1858, (Session Acts, 1857-8, p. 45,) includes blank writs, 
subpeenas, witness-certificates, &c., procured by a circuit clerk for 
the use of his office, and actually used in his office—Comm’rs’ 
Court of Pike Co. v. Goldthwaite. .........sssccccscssscecene os secceee 104 


SUMMONS. ® 


1. Validity of summons signed in blank by clerk, and filled up by 
plaintiff’s attorney.—The general and long-continued practice in 
this State, by which the clerk has been accustomed to subscribe 
his name to a blank writ or summons, and deliver it to the plain- 
tiff’s attorney, with verbal authority to the latter to fill up the 
blanks and hand the process to the sheriff, is not violative of any 
statutory provision; and a writ or summons thus issued is valid. 
Se Sikes) «sin vansinieen'e v4 nn 9s eeamenpepeasenbapersed, Oe 


TAXES. 


1. Lien for.—The 28th section of the “act to consolidate the sever- 
al acts of incorporation of the city of Mobile,” (Session Acts 
1843-4, p. 186,) gives a lien for unpaid city taxes on real estate 
alone, and not on personal property.—Daughdrill v. Crosby.... 345 


TRESPASS. 


1. Who may maintain action.—The owner of a chattel, having gra- 
tuitously loaned it to another, and reserved to himself the right to 
demand its restoration at any time, may maintain trespass against 
one who tortiously takes it from the possession of his bailee. 
OE II ys sh cisocssacssesesistascterevessses + skkenmasennes > « . 725 

2. Difference between counts in trespass and ta case.—In an action 

against the master, to recover damages for the burning of a 

dwelling-house by his slave,a count which charges the willful 

burning of the house by the slave, at the instigation and _per- 
suasion of the master, is in trespass; while a count which de- 
duces the liability of the master from the fact that, knowing 
the bad character of the slave, he negligently permitted him to 
run at large contrary to law, if it has any legal validity, is in 
I BOUT oo vb o das ele isn ed adewcesescsessecs 


TROVER. 


1. What title will sustain action.—Prior actual possession is sufficient 
to sustain an action of trover, against one who afterwards comes 
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TROVER—continvep. 


into possession without title, or, who receives the possession from 
one who came into possession without title, unless the defendant 
can connect his possession with a better outstanding title in an- 
other.—Cook v. Patterson.. PSR ated Se 


wareliouse-man, if he has delivered the goods,though by mistake, 
to a third person ; but not if the goods were lost or stolen by 
his negligence ; nor fora mere non-delivery cf the goods, unless 
they are in his possession, and he refuses to deliver them on 
demand.—Ala. & Tenn. R. R. Co. v. Kidd.......... 60. cceeceeeeseeee ; 


TRUSTS. 
1. Statute of limitations us applied in equity against trustee and cestut 


quetrust—A married woman cannot maintain a bill in equity 
against the executor of a deceased trustee under an ante-nup- 
tial settlement, for the recovery of the slaves conveyed by 
the deed, with an account of their hire and profits, when there 
was a surviving trustee for several years, who might have 
maintained an action for the recovery, but suffered the stat- 
ute of limitations to effect a bar against him; yet, if the exec- 
utor held in subordination to, and in recognition of her 
rights under the deed, her claim is not barred.—Fleming v. 
Gilmer........ tiseve eee bi abgaisbss 


. Jurisdiction of cquiteo over con ne stiion of testiomentir ‘ y trusts. — ‘An 


administrator de bonis non, cum testamento annexo, may come into 
equity, to obtain the aid and direction of the court in the con- 
struction of the testator’s will, where the trusts created by it 
are doubtful, difficult, and embarrassing.—Sellers v. Sellers... 

Voluntary executory trust not enforced.—A court of equity 
will not enforce, against the grantor or his representative, a 
voluntary executory trust in favor of a grand-child.—Kinnebrew 
Ws: TE ahs snd When foe nes HbdS 35 6s 0k A AGS settle 


. Removal of husband from trusteeship of wife’s separate estate.Sec- 


tion 1994 of the Code does not authorize the removal of the 
husband from the trusteeship of his wife’s separate estate on 
account of his intemperance, when it is not shown that such in- 
temperance seriously interferes with his business habits ; nor on 
account of his immorality, his harshness to his wife and chil- 
dren, and hisinfidelity to the nuptial bed, when it is apparent that 
these things have not unfitted or incapacitated him for the dis- 
creet management and control of his wife’s separate estate ; 
nor on account of his cutting wood for sale to steamboats, from 
lands belonging to the wife, which are not snitable for cultiva- 
tion, and which were purchased for the purpose of using the 
timber in that manner, when it appears that this was done with 
the knowledge of the wife, and without objection on her part 


ran Nieots ee 
. When action lies against davehinsonten: —Trover lies ‘aguioat a 
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628 


until after the filing of her bill—Bryan v. Bryan........ sveee 290 
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USURY. 


1. What constitutes usury, or device to evade usury statute.—Where all 
the parties to a bill of exchange reside in this State, the fact that 
it is made payable in another State, with a view, on the creditor’s 
part, of adding the statutory damages to the debt in the event of 
non-payment, does not, of itself, make the contract usurious, nor 
show that it was a mere device to evade the statute against usury. 
CIS si dang vo yesowsonend 9:4} 4:5 Boren 5-4: b oops sntgedstbessove BOO 
2. Same.—A transaction, which originated in an application for a 
loan of money, but which was in form a contract for the sale of 
cotton, held a mere device to evade the statute against usury, on 
proof that the offer to sell the cotton was made in response tothe 
application for a loan; that the price agreed to be paid was three 
cents per pound more than the market value of the cotton, and 
was known to be so by the parties; and that the purchaser’s ne- 
cessities induced him to make the contract, as a means of procur- 
ing temporary relief by a resale of the cotton................... 580 


VENDOR AND PURCHASER. 


1. When purchaser cannot recover money paid under parol contract 
for sale of land.—A purchaser of land, under a parol contract, 
who has gone into and enjoyed the possession for many years, 
cannot recover back a part of the purchase-money which he has 
paid, unless the contract has been rescinded; and the onus is on 
him to prove such rescission.—Donaldson v. Waters........... 107 
2. When purchaser may defeat recovery on note given for purchase- 
money of land.—No principle is better settled in this court, than 
that a purchaser of land, who goes into possession under a deed 
or bond for titles from his vendor, cannot resist a recovery on the 
note given for the purchase-money, so long as his possession 
remains undisturbed, on account of his vendor’s want of title, or 
failure to complete the conveyance; and if this principle is not 
applicable, where the note contains a stipulation that it is to be 
void, if the vendor ‘fails to make permanent titles’ to the pur- 
chaser after the latter has discharged a certain deed of trust; yet 
it is incumbent on the purchaser, when seeking to avail himself 
of the discharge of the deed of trust, and the vendor's failure 
thereupon to make title as stipulated, as a defense to an action 
on the note for the purchase-money, to prove notice to the vendor 
of the discharge of the deed of trust.—Helvenstein v. Higgason. 259 
When misrepresentation constitutes fraud.—The law is settled in 
this State, that a misrepresentation of a material fact by the ven- 
dor, although made without a knowledge of its falsity, may con- 
stitute a fraud on the purchaser.—Blackman v. Johnson........ 
4, When purchaser may rescind in equity.—A purchaser of land 
under a conditional sale, by which a right to re-purchase is re- 
served to the vendor, may obtain a rescission in equity, on ac- 
count of the vendor’s want of title, where the vendor is insol- 
vent, and the possession of the land has never been delivered 
to the purchaser.—Pearson v. Seay............scceeeeceeeees 
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VERDICT. 
See Criminat Law, 12, 13, 16. 


HusBanp AnD Wire, 7. 


WARRANTY. 
1. What constitutes breach of warranty of sowndness.—If the plain- 


tiff’s evidence establishes unsoundness at the time of the sale, 
and a consequent diminution of the value of the slave, he is enti- 
tled to recover for a breach of the warranty of soundness, without 
proving that the disease under which the slave was laboring 
several months after the sale, was the same disease with which he 
was afflicted at the time of the sale.-—Buford v. Gould......... 


. Measure of damages for breach of warranty of soundness—In an 


action to recover damages for a breach of warranty of the sound- 
ness of a slave, the measure of damages is, at least, the difference 
between the actual value of the slave at the time of the sale, and 
what would have been his value if sound, together with interest 
on this difference, from the time of the sale, up to the time of the 
trial; and, if the plaintiff has incurred, in consequence of such 
unsoundness, any expenses for necessary medical aid and atten- 
tion to the slave, he may also recover the amount of such expenses. 


WILLS. 


i 


i) 


4. 


5. 





Execution of will.—Section 1611 of the Code, so far as it relates 
to the signing of the will by the testator, being a substantial 
transcript of the English statute (29th Car. 2d. ¢. 3) on the same 
subject, must receive the same construction which the English 
statute had received; and thus construed, where the testator 
signed the will by making his mark, though the scrivener wrote 
the wrong name opposite the mark, held a sufficient signing by 
the testator.—Bailey v. Bailey.. 


charge to the jury, asserting that, “if the evidence does not 
affirmatively show that the subscribing witnesses to the will 
signed it in the presence of the testator, but only leaves the 
matter in doubt as to whether they did so attest it, then the jury 
should find against the will,”—held to have been properly re- 
fused.—Pool v. Pool. 


. Emancipation of sli be soil ~The case 5 of Aneeds Selves 


Beck, 21 Ala. 590, respecting the validity of a testamentary 
direction to an executor to carry slaves to a non-slaveholding 
State and there emancipate them, re-examined and re-affirmed. . 
Probate of testamentary paper.——A testamentary paper cannot be 
recognized as valid in any forum until it has been admitted to 
probate.—Kinnebrew v. Kinnebrew.............0eeeeseeeeeee 
Contest of probate.—A proceeding for the probate of a will does 
not assume the form of a pending suit inter partes, although 
notices have been served on the heirs-at-law, and they have em- 
ployed counsel to contest probate, until they have made themselves 
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. Charge on sufficiency of sulin as ‘s ‘attestation’ of will. ari 
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WILLS—conrtinvep. 
parties in the mode provided by law.—Allen v. Prater........-..... 169 

6. What constitutes undue influence.—The refusal of the court to 
give the several charges asked in this case, on the subject of 
undue influence, tested by the rules established by previous 
decisions, and held correct.—Pool v. Pool. .........-.ee0esees 

7. Undue influence mixed question of law and faet.—Undue 
influence is not a question of fact for the determination of the 
jury, but a mixed question of law and fact; or, rather, a conclu- 
sion of law from facts in proof............ccercccscscsesccesscoes seeees ; 

8. Relevancy of evidence showing conformity of will with testator’s 
former declarations.—It is always competent for the proponent of 
a will, the validity of which is contested, to show that it was 
made in conformity to a fixed determination, entertained and 
expressed by the testator before it was executed ; and, on the 
other hand, any evidence is relevant and admissible for the con- 
testant, which tends to show that the will is in conflict with the 
fixed purposes of the testator, as previously declared by him. 
Seale v. Chambliss... 

. Admissibility of iain sil. iaene. will, suuieid. or the 
testator three years prior to the one offered for probate, and mak- 
ing a different re of his property, is admissible evidence 
for the contestant.. 

10. Admissibility oy pr hanes Bodbbinustoin ey the video 
nent is also the sole legatee and the executor under the wil), his 
declarations and admissions are competent evidence for the con- 
testant........... sbeone cee 

11. Construction of wills as 4 to ‘liability. of execute ix te account. 
Where a testator directed that his entire estate should be kept 
together by his wife, as his executrix, ‘to be managed entirely at 
her discretion,” for the use and benefit of his family, the support 
of his wife, and the support and education of his children; and 
further, that she should “not be held to account or to settle with. 
the orphans’ court for her management and possession of” the 
estate,—/eld, that the executrix was entirely exempt from liability 
to account for “the management and possession” of the estate, 
and was also relieved from the duty of settling in the orphans’ 
court, but might be compelled to make a settlement in ecko 
Sellers v. Sellers... + sie ' 

12. General rule of consti ension, as te nents pry more Viens once 
in will.—It is a general rule in the construction of wills, that 
when a word is used more than once, it is to receive the same 
construction in each case; but an established exception to this 
rule is, that a word having a technical legal meaning, when ac- 
companied in one clause by a context which shows an intention 
that it should be understood in a different sense, and used in 
another distinct clause, in reference toa different subject, without 
such explanatory context, must receive in the latter clause its 
technical meaning.-—Lloyd v. Rambo...... evtensvaws sbdesvsicems 100 
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WITNESS. 

1. Competency of agent as witness for principal.—In an action against 
the owners of a steamboat, to recover damages for injuries 
caused by a collision between their boat and a flat-boat, the 
captain, mate, and engineer of the steamboat, who had charge 
of her at the time of the collision, may be made competent 
witnesses for the defendants by ee released.—_Weaver v. 
Ala. Coal Mining Co.. ives : 

. Competency of prindipal a as + wttnene fr ‘ndvety. ‘fhe an . ection 
against the surety alone, on a promissory note executed by him™ 
jointly with his principal, the principal is a competent witness 
for him under section 2302 of the Code, though he was not at 
common law.—Rupert & Cassity v. Elston’s Executor............ 

. Competency of distributee as witness for co-distributee.—In an 
action by one of the distributees of an estate, on which no ad- 
ministration has been granted, for the conversion of property 
which went into his possession after the death of the intestate, 
another distributee of the estate is (Code, § 2302) a “in heey 
witness for him.—Cook v. Patterson. . : 

4. Competency of witness as affected by intéreat ~The ‘plaintiff i in 
a judgment against a garnishee is a competent witness for the 
latter, when sued by his former creditor, to prove Shot of the 
judgment.—Gunn v. Howell.. 

5. Same.—A transferror by delivery, of the ecttitabile title te a ren 
is not incompetent as a witness for the transferree, under section 
2302 of the Code.—Eaton v. Kirkman.. 

. Same.-—One of the commissioners by whotn yr is i sod, ane 
an order of the probate court, for partition ameng the owners, is 
a competent witness (Code, § 2302) for the owners of the land, 
in an action brought by them against the purchaser at the sale, 
to recover the excess of his bid above the amount brought at a 
resale after his failure to comply with the terms of the sale-—Hut- 
| Pe eer oe ‘ .. 503 

7. Competency of assignor as witness for assignee. AAs the 
assignor or transferror is not a competent witness for the assignee 
or transferree, (Code, § 2290,) to prove the cause of action; yet 
he is competent to disprove a payment, release, or other matter 
in discharge of the debt.—~Eaton v. Kirkman 

. Examination of witness.—It is discretionary with the primary 
court to permit a leading question to be put by a party to his own 
witness, and its action in this regard cannot be revised on error. 
Sayre v. Durwood.. ‘ 

. Cross-examination. ik party sill Ww recs a \ witness. is is callad 
may, on cross-examination, test the strength and accuracy of his 
recollection of the matters testified to by him, and show his con- 
nection with the facts, the interest he took in the transactions of 
which he speaks, and his bias or feeling in the cause; and unless 
the record clearly shows that improper indulgence was allowed on 
such cross-examination, or that facts palpably irrelevant and im- 
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material were elicited, the appellate court will not revise the ac- 
tion of the primary court as to — permitted.—Seale v. 
Chambliss . . T are nena ‘ 

10. Mode of ieopeching witean, —The. athens of a alba ti on 
a point wholly immaterial to the issue cannot be impeached or 
Pips ania 9m sebucdes sok dsaen J 

. Same.—lIf a tans davies, on cren-exaueldatben, that he anaiin 
a statement as to any matter not relevant to the issue, he cannot 
be contradicted in reference to it. . 

12. Same.—The rule which reyeiren: a pedty, wile ei agent a 
witness by proof of prior contradictory statements, to lay a predi- 
cate for so doing by inquiring of the witness whether or not he 
made such statements, is applicable to a case in which the con- 
tradictory statements were made in the written deposition of the 
witness taken in a prior case between the same parties.—Hughes 
v. Wilkinson............ ‘ ‘ 

13. Same.—The relanel of we oom te pomenien a reer to beam 
his own witness, when recalled and examined by his adversary, is 
not revisable on error or appeal.—Gandy v. Humphries:... ...... 

14. Le-examination.—When the accuracy of a witness’ memory, 
or of his statements, has been somewhat impeached on cross-ex- 
amination, he may be asked, on re-examination by the party who 
introduced him, if his attention was not particularly directed at 
the time of their occurrence to the facts about which he testified, 
and why the circumstances detailed by him were impressed on 
his memory.—Bell’s Adm’r v. Troy.. 


15. Relevancy of evidence sustaining aimed: shee. = ‘einen 


having been questioned, on cross-examination, as to his testimony 
before the committing magistrate, and having admitted that he 
then made statements inconsistent with his testimony on the 
trial, may, on re-examination, state that such former testimony 
was induced by threats of personal violence on the part of an 
opposing witness.—Lewis v. The State. . seus due. 

16. Sume.——When a witness has denied, on cross- mamaination, that 
he attempted to suborn an opposing witness by threats of per- 
sonal violence, and has been discredited on that point, he may be 
sustained by proof of his general character for truth and veracity 

17. Examination of parties as witnesses.—When the _ plaintiff has 
proved the correctness of his account by his own oath, (Code, 
§ 2313,) the defendant cannot elicit new facts from him on cross- 
examination, and then contradict them by his own oath.—West 
Fs TIM caso shs'sie's ts eekstreiviowtndie ess ve vebescoesseurebeweus 


WRIT. 
See Summons. 
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